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THE LEGAL CONDITION OF WOMEN. 


[I have been frequently requested, as one of the Editors of this journal, to furnish a 
tolerably full statement of the present legal condition of women. In complying with 
this request, I avail myself of notes made for the purpose of a popular lecture a few 
years ago. The alterations in the law since made, so far as they have fallen under my 
observation, may form the subject of a future essay. T. WaLKER.] 


Ix this essay, I shall first consider the political rights of women, 
and secondly, their legal rights. 

I. Tuem Pourricat Ricuts. 

By political rights, 1 understand those which appertain to the 
formation and administration of government. Of these, wo- 
man has absolutely none. When our Declaration of Independ- 
ence asserts that all men are created equal, and that they are 
entitled to life, liberty, and happiness, as natural and unalienable 
rights, there is no doubt that women are intended to be included. 
We should blush to promulgate a political creed, which pro- 
fessedly excluded half of the human race from the transcendent 
birthright of liberty. We could find nothing in nature or reve- 
lation to justify us in proclaiming woman to be a slave. But, 
although woman is theoretically free, she is practically disfran- 
chised. You could frame no definition of merely political slavery, 
which would not include her case. Even where universal suffrage 
prevails, she is neither allowed to vote nor to be voted for. She 
can hold no office of honor, trust, or profit, under government. She 
is thus made amenable to laws which she can have no voice in 
making. The right of suffrage constitutes so clearly the very 
foundation of freedom, that without it man would consider him- 
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146 Rights of Women. 


self a slave. But from this right woman has ever been excluded, 
In Ohio this exclusion is emblazoned upon the Constitution itself, 
which confines the right of suffrage, in so many words, to “ white 
male inhabitants.” Mark the import of these words, and you will 
find a standard by which to estimate woman’s political privileges. 
Women and negroes are united in the exclusion. 

I make this statement because truth requires it, and not to ex- 
press censure or excite discontent. I do not apprehend, and surely 
would not recommend a female revolution. But I must add, that 
precisely the same cause, which produced the Revolution of these 
colonies, exists in the case of women—namely, taxation without 
representation. If that sex can have an interest different from ours, 
which I trust is not the case, that interest is utterly unrepresented 
in our government; and yet that sex are taxed for their property 
to precisely the same extent as the other. In a word, we require 
them to support and obey government as much as if they were men ; 
but we allow them no share in its administration. 

That women do not regard their case in the same light, is evi- 
dent from their patient acquiescence. I presume they feel it to be 
a privilege, rather than a grievance. I speak of the great major- 
ity. Doubtless there are some female bosoms in which the flame 
of political ambition burns; but I know they are few. Where is 
the lady, who, if there were no Constitutional exclusion, would 
not exclude herself? The noise, the glare, the turmoil, the cor- 
ruption, attendant upon elections, form no congenial element for 
female sensitiveness, diffidence, and delicacy. On the contrary, 
the very characteristics which glorify woman, and make her a 
“ministering angel” at home, utterly unfit her for these coarse and 
turbulent scenes. In short, the general participation of that sex 
in political affairs, could have no other effect than to transform 
them into a race of Amazons. Hence that woman who best un- 
derstands her true interest and glory, will probably be most thank- 
ful for her political disfranchisement. ; 


II. Tuer Leeat Rieurs. 

Having seen that woman has no voice in making laws, let us 
see in what light the laws regard her. This will depend upon her 
condition, whether single or married. 

1. Single Women. So long as a woman is content to remain 
single, her legal rights and capabilities are, for the most part, in 
this country, precisely the same as those of the other sex. I say 
in this country ; for in England, by their arbitrary law of inheri- 
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tance, males were most unrighteously preferred to females. When 
a parent died, however affluent, the son took every thing, and the 
daughter nothing. The injustice of this rule is so palpable and 
outrageous, that we can hardly call it a merit to have it done away. 
If either is to be preferred, it certainly ought to be the female ; 
because she is the least able to make her way in poverty through 
a cold and unfeeling world. But our law stops at the point of 
perfect equality, and leaves neither party tocomplain. Women 
inherit here precisely as men ; and in every other respect, so far as 
property is concerned, single women stand on the same footing as 
men. ‘They can make all the contracts, and do all the legal acts 
which mencan. The general rule is, that the legal competency 
of a single woman is the same as that of a man. The only excep- 
tions which I recollect, are in favor of woman. These are, First, as 
to the time of becoming of age. The age of legal sufficiency is 
generally the same for both sexes—namely, twenty-one. But in 
this State the female is of age at eighteen ; and there are some 
other differences. She can choose a guardian at twelve, the male 
not until fourteen. She can marry at fourteen, the male not until 
eighteen. She can only be bound out until eighteen, the male until 
twenty-one. In short, the law considers a woman to arrive at ma- 
turity three or four years sooner than a man; and all experience 
proves this to be true. Secondly, as to arrests. By a commenda- 
ble exhibition of gallantry in our legislators, no female can be 
arrested in this State for debt. In this exemption, women are 
named in connection with the officers and soldiers of the Revo- 
lution. But observe, that the privilege is confined to arrests for 
civil matters only. As to crimes, their sex is no apology. When a 
woman becomes a felon, she is treated with no delicacy, because 
she deserves none. The gaol, the penitentiary, and the scaffold, 
are alike the destination of both sexes. And even in regard to 
debts, you will not understand me as saying that a female is not 
liable for them. She is only exempted from arrest ; but her prop- 
erty may be proceeded against in the same manner as that of a 
man. Her exemption is, that her person cannot be taken and in- 
carcerated. Thus much for the single state of woman. Where 
she is not equal to man, she has the advantage. 

2. Married Women. A change now comes over the dream of 
woman’s liberty. The merging of her name in that of her hus- 
band, is but an emblem of the fate of all her legal rights. The 
torch of Hymen lights up the funeral pile on which those rights are 
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sacrificed. The legal doctrine is, that a husband and wife become 
but one person, and that person is the husband. He is the sub- 
stantive, she the mere adjective—he the significant figure, she the 
cipher. Her legal existence is merged in his. There is scarcely 
a legal act of any description which she is competent to perform. 
In the eye of the law, he is every thing, and she nothing. This 
leading idea tinctures even the legal phraseology on this subject. 
From time immemorial, Baron and Feme have been the technical 
names for husband and wife. Now Baron means Lord, in plain 
English; and the old law writers, when they condescended to 
speak in English, often used the ungallant word Lord instead of 
husband. I know of no language which more exactly portrays 
the subordination in which the law places the wife, than that 
which Milton makes Eve address to Adam: 


«My author and disposer, what thou bid’st, 
Unargued I obey: so God ordains. 

God is thy law, thou mine: to know no more, 
Is woman’s happiest knowledge and her praise.” 


The reason usually assigned for giving the legal pre-eminence 
of the husband, is to establish an indissoluble unity of interest be- 
tween the parties. Thatis to say, lest the wife should be tempted 
to assert rights in opposition to her husband, she is humanely de- 
clared to have no separate rights. The argument commonly used 
is briefly this: The husband being the stronger of the two, policy 
requires that his dominion should be admitted by the law, for in 
his hands, the power supports itself without any external inter- 
ference. Give but the legal authority to the wife, and every mo- 
ment would produce a revolt on the part of the husband. They, 
who, from some ill defined notion of justice or generosity, would 
extend to women an absolute equality, only hold out to them a 
dangerous snare. Let the law, by conferring equality on wives, 
once release them from that necessity of pleasing, which is at 
present imposed on them, and it would in fact only subvert the 
empire they now enjoy. Man forgets his self-love, while secure 
of his prerogative. Substitute a jealousy of rival power, and 
his wounded pride would soon rouse up in him a dangerous an- 
tagonist. As it is, he bears rule over his wife’s person and con- 
duct: she bears rule over his inclinations. He governs by law, 
she by persuasion. | 

I am merely stating the argument. It is not my province to 
vindicate it. I proceed to enumerate some particulars; and for 
the sake of clearness, I shall follow the order of events. 











Rights of Women. 149 


Before Marriage. When parties have agreed to marry, and one 
afterwards refuses, there is no power to compel, as in other cases, 
a specific performance of the contract. No law can directly en- 
force a marriage against the will of either of the parties. But 
either can sue the other for breach of promise, and recover dam- 
ages. The cases are frequent in which very large damages have 
been recovered. And truth compels me to say, that I believe the 
man has been plaintiff far more frequently than the woman. 

In consequence of the husband’s power over the wife’s property, 
which will be described hereafter, arrangements are sometimes 
made beforehand, to place property beyond his control. It is 
deeply to be regretted that this is not done much more frequently 
than it has been in this country. Where the property is large, 
some portion, at least, if not all, ought always to be placed be- 
yond the husband’s power or liability, by being vested in trustees 
for her separate use and control. The husband who would object 
to such a protectionary arrangement, is not worthy to have a wife. 
There are husbands so generous and so prudent as to settle some 
part of their own property on their future wives by way of jointure. 
And how many a one, who has failed to do this in the hour of his 
affluence, has experienced the bitterest pangs of regret, when ad- 
versity came upon him in after life, and all his property was swept 
away by unfeeling creditors. Had a portion been settled on his 
wife, they could not have touched it, and she and her children 
would have had a refuge from the storm. If it be generosity in the 
husband to make this sure provision for his wife, it seems to me 
to assume the rank of duty in a parent, when he gives property 
to a daughter, whether before marriage or after. For myself, I do 
do not hesitate to say, that though my son-in-law might be a 
Franklin in his industry and economy, and a saint in his purity, 
if [had a fortune to leave my daughter, I would place it, in whole 
or part, where neither he nor his creditors could ever reach it. 
Then, if adversity came, as it may to the wisest and best, she and 
her children would not be left utterly destitute. It seems to me, 
that even in the height of prosperity, a husband of proper feelings 
would delight to know that those whom he loved better than him- 
self, could never be poor, whatever might be his fortune; and 
in the dark hour of distress, with what heartfelt thankfulness 
would he bless me for my forethought. 

During Marriage. In legal phraseology, marriage is denomi- 
nated coverture, and the wife feme covert. The reason assigned 
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is, because her legal capacities are suspended, or covered up ; or, 
as Blackstone has it, because whatever she does is done under 
the wing, protection, or cover of her “lord.” I shall consider the 
relative positions of the parties under several distinct heads. 

Power of the Husband over the Wife’s Person. In England, it 
was formerly held that the husband had the same power over his 
wife’s person, as over that of a child, servant, or apprentice; and on 
the same principle, namely, the right of a master. Accordingly, 
where the case required it, he might administer moderate correc- 
tion. Strange as it now sounds, a husband might legally chastise 
his wife, so that he did not immoderately bruise her. But to the 
honor of our laws, be it said, we recognize no such abominable 
doctrine. Though there may be perverse wives, who deserve per- 
sonal castigation, and brutal husbands, who inflict it, whether de- 
served or not, the outrage is committed in defiance of the law. A 
husband has no right to strike his wife, whatever be the provoca- 
tion. It is said that if she manifest a disposition to squander or 
destroy his property, he may lawfully confine her; and if she 
leave him without cause, he may lawfully seize her by force, and 
bring her back. But this is the limit of his power over her 
person. The moment he presumes to inflict a blow, he goes 
beyond the bond. Against this indignity the law has given 
the wife a two-fold shield. If the husband even threaten perso- 
nal violence, and, much more, if he execute the threat, she may 
have him put under bonds to keep the peace. Her privilege, in 
this respect, is the same as that of a stranger. Again, she may 
have a remedy by divorce. For, though before the nuptial altar 
the parties have taken each other “ for better or worse,” yet extreme 
cruelty is expressly made a cause for divorce by our Statute. But 
let it be remembered, that mere austerity of temper, rudeness 
of language, or grossness of behaviour, will not be considered as 
extreme cruelty. The wife, it is said, must disarm such disposi- 
tions with the weapons of kindness, or seek relief in her patient 
sufferance. But when the brutality of the husband reaches the 
limit of personal violence, the law no longer hesitates to untie the 
matrimonial knot. 

You perceive that the law knows nothing like sentiment or sen- 
sibility on this subject. It considers, on the one hand, that to hold 
the marriage contract dissoluble for slight causes, would only ope- 
rate as an encouragement to strife; and on the other hand, that 
not to hold it dissoluble for any cause whatever, would often occa- 
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sion intolerable misery. It therefore adopts a middle course ; and 
while it provides a remedy for positive violence, it refuses to in- 
terfere for mere unkindness. The law of Ohio enumerates seve- 
ral distinct causes of divorce. Of these, one is extreme cruelty, as 
before mentioned. Only two others need be referred to in this 
connection—namely, wilful absence for three years, and imprisonment 
in the penitentiary. The wife is entitled to the society and protec- 
tion of her husband; and if by wilful desertion he manifests his 
intention to disregard this obligation, the law will place her in a 
situation to find a better protector. So, if the husband be sent to 
the penitentiary, the wife who is thus mistaken in her man, may 
be divorced from the infamy to which she finds herself wedded. 
All these cases, you observe, suppose some high misconduct in one 
of the parties ; and without this, however unhappy the marriage, 
they must make the best of a bad bargain, and look only to death 
for relief. 

Power of the Husband over the Wife’s Property. We have seen 
that the husband’s power over his wife’s person is measurably 
qualified. His power over her property is nearly absolute. I am 
here supposing that her property has not been secured to her by 
being vested in trustees for her separate use. Then, by marriage 
all her personal property becomes absolutely his, and he can do 
what he pleases with it. Should he be disposed to squander it in 
selfish or even in criminal indulgence, she has no power whatever 
to prevent it. In vain may she invoke the law to interfere and 
screen her from ruin. She may perceive ruin approaching, but 
she cannot stay it. If persuasion will not avail, she is utterly 
helpless. With her real property, the case is somewhat different. 
This does not become absolutely his, so that he can dispose of it 
without her consent. The law has made her express concurrence 
necessary, before her land can be conveyed. In this respect, there- 
fore, she has a veto upon the acts of her husband. And if she 
have resolution enough to refuse to join in the deed, she is safe. 
The law has taken peculiar pains to ascertain that her consent is 
given freely and with full knowledge of the consequences. For 
when she acknowledges the deed before the magistrate, he is re- 
quired to examine her apart from her husband, and ascertain that 
she is free from the influence of fear or coercion; and that she 
may know what she is about, he is required to explain to her the 
effect of the deed. Were this duty faithfully performed by the 
magistrate, I believe that many a woman’s land would be saved 
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to her and her children, which now is converted into money for 
no other purpose than that the husband may squander it. There 
is no doubt that many a conveyance of this sort is made either 
through ignorance or fear. For magistrates are often wickedly 
remiss in the discharge of this branch of their duty. I have sel- 
dom seen the slightest pains taken to ascertain that the wife acted 
knowingly and freely. I presume a false delicacy often prevents 
the separate scrutiny which the law commands. 

You perceive then that the husband cannot actually convey the 
wife’s land without her consent. But he is entitled to all the rents 
and profits of it during their joint lives, in spite of any thing she 
can do to the contrary. Over this income he has the same power 
as over her personal property. So long, therefore, as the mar- 
riage continues, he can render even her real property entirely una- 
vailing to her, by squandering the income in his own private grat- 
ification. Nay, if he should undertake to sell and convey it with- 
out her consent, so long as the marriage continued, there would 
be no power to gainsay the act. Nething but the death of one of 
the parties, or their divorce, would open the door for setting the 
conveyance aside. The wife, while a wife, has no power to inter- 
fere. She can do no legal act whatever, without the joining of 
her husband; and he of course would not join her to annul his 
own act, unless he were a double villain. The result then is, that 
the limitation of the husband’s power over his wife’s property, is, 
that he cannot utterly divest her and her heirs of all future claim 
to her real property, without her consent. But any thing short of 
this, he may do in spite of her. Such is the stern policy of the 
law. Ido not undertake to vindicate it. To the honor of Ohio, 
however, I will add, that here a married woman is allowed to dis- 
pose of her property dy will; but this is a privilege unknown in 
England, and allowed in few if any of the other States. The 
reason assigned for making this solitary exception to the wife’s 
legal impotency, is, that a will does not operate until death has 
put an end to the husband’s power. 

I have stated, in general terms, that the wife can make no sep- 
arate valid contract, her separate acts being utterly void. There 
is, however, this qualification. She may act as her husband’s 
agent or servant, because, to use the language of Blackstone, 
“this implies no separation from, but rather a representation of 
her lord.” We shall also see that she can bind her husband for 
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necessaries. But this is the extent of her power to make con- 
tracts. 

To illustrate still further the husband’s supremacy, I will add a 
few more particulars. If debts were due the wife before marriage, 
the husband may collect them, and she cannot. If the husband 
himself was her debtor before marriage, or if any contracts sub- 
sisted between them, the marriage cancels them all. Men have 
been known to borrow money of single women, and then marry 
to pay the debt. Again, if a wife by actual labor has earned 
money, her husband may collect and spend it, in spite of her re- 
monstrance. 

The Husband’s liability for the Wife. We have seen how much 
the wife loses by marriage. Let us now see what obligations the 
husband assumes, in return for the power he gains. 

1. He becomes liable for her support. But his legal obligation 
in this respect extends only to necessaries, suited to her condition, 
and not elegancies or luxuries. Nor does it depend at all upon the 
amount of property she brings him. If she came penniless, he is 
liable for her support, and if she brought thousands, he is liable 
forno more. It was necessary to fix the limit somewhere, and 
the law has fixed upon necessaries as the most certain and definite. 
What things are necessary, taking into view the station of the 
wife, a jury can determine without much difficulty. Here, ac- 
cordingly, the legal obligation stops. For every thing beyond 
mere maintenance suited to her condition, the wife must depend 
upon her husband’s sense of propriety or generosity. But sup- 
pose a husband having the ability, should refuse even to support 
his wife, it will be asked, how is she to enforce her right? I an- 
swer, she may contract debts for necessaries with any one who will 
trust her, and her husband will be bound to pay them. This is an 
exception to the general rule that she can make no valid con- 
tract. But she must take care to confine her debts to necessaries ; 
or rather, they who supply her, must take care to supply nothing 
beyond, for the husband will be no farther liable. We sometimes 
hear of a husband turning his wife out of doors, and advertising 
that he will pay no debts of her contracting. But this will not 
release him from the obligation to pay for her necessary support. 
To this extent he sends a letter of credit with her. 

2. He becomes liable for all the debts contracted by the wife 
before marriage ; and it makes no difference whether he received 
property with her or not. But this liability only continues during 
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the marriage ; for by the death of the wife, the husband is dis- 
charged, and by the death of the husband, his property is dis- 
charged. It therefore behooves such creditors to make all possible 
dispatch to collect these debts before either of the parties die. 
There is a case reported, where a woman before marriage con- 
tracted a debt of $1,000. On her marriage she had $10,000 in 
ready money, which became at once her husband’s property. The 
creditor made no haste to collect the debt, and the husband died, 
leaving his wife no‘property. The consequence was that the credi- 
tor lost the debt. This rule, as it now stands, is perfectly arbitrary 
and absurd in every respect. In the first place, the husband’s lia- 
bility ought to depend upon the property received by the wife ; 
and in the second place, to this extent his estate ought to be lia- 
ble after his death. Then the rule would be both equitable and 
just. 

3. The husband becomes to some extent the wife’s conscience- 
keeper. The law deems her to be so completely under subjection 
to him, that for any fraud or civil injury committed by her in his 
presence, it exempts her, and holds him alone accountable. Nay, if 
he were not present, and had no knowledge of the wrongful act, 
still he must be prosecuted together with his wife, who, in civil 
matters, can never sue or be sued alone. And in this case, if 
either must go to jail, the lot falls upon the unlucky husband. 
This responsibility of the husband for the behaviour of his wife 
extends only to civilinjuries. In England it embraced some crimes. 
But in Ohio, no coercion of the husband would excuse a wife for 
the commission of a crime; and if he had no participation in it, 
she alone would be punishable. We consider her as capable of 
discerning right from wrong, and of refusing to do wrong even 
when her husband commands it. And when it comes to a crime, 
though not before, we hold her personally responsible. 

Of the legal relation of husband and wife during the marriage, 
only one other remark needs to be made. With one exception, 
they can never, in any case, civil or criminal, give evidence either 
for or against each other. That exception is, where the wife has 
received personal violence from the husband. Then, and then 
only, is she allowed to testify against him; and this exception is 
allowed from the necessity of the case. This exclusion belongs 
to no other of the domestic relations. Parent and child, or brother 
and sister, may testify for or against each other. But in this 
respect, the lips of husband and wife are perpetually sealed. 
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Even after divorce, they cannot testify as to what occurred dur- 
ing the marriage. Thisrule may often be productive of hard- 
ship by excluding the only testimony which exists in relation to 
a fact. Suppose, for example, a man was found murdered, and 
a husband was charged with the crime, when the wife actu- 
ally saw another person commit it. Her oath could not be ta- 
ken to prove this fact, and clear her husband. But the object 
of the rule is a good one. Its design is to negative every idea of 
a separation of interest. It proclaims husband and wife to be so 
essentially and entirely one, that they can no more give evidence 
for or against each other, than an individual can for or against 
himself. And it operates to promote and preserve that very unity 
which it presupposes. They can have no legal encouragement for 
controversy, when the law will not allow them to appear against 
each other. What could do more to produce unlimited confidence 
between man and wife, than to provide, that however great the 
confidence reposed, it can never be judicially violated, however 
much the feelings should afterwards become estranged ? 

After the marriage is terminated. Unlike other contracts, mar- 
riage cannot be terminated by the agreement of the parties. They 
may agree to live separately, but the law still holds them to be 
man and wife. They can cease to be so only in two ways, by 
dworce and by death. 

When the marriage is terminated by divorce, the wife becomes 
a single woman, and is restored to her legal sufficiency. I shall 
only consider her situation as to property. Ifthe divorce were for 
the husband’s fault, besides her dower, which will be afterwards 
described, she is restored to all her real property, and to such part 
of the husband’s property, as the Court shall think proper to give 
her. But if the fault were hers,she not only loses dower, but it 
depends on the discretion of the Court whether she shall have any 
allowance out of her husband’s property, or be restored to what 
was herown. A wife may, however, obtain a separate mainte- 
nance under the name of alimony, without a divorce, if she makes 
out a sufficient case to the Court. This is a further illustration of 
the doctrine, that the husband cannot avoid supporting the wife, 
unless she misbehave herself. 

When the marriage is terminated by death, the most important 
right of the widow is that of dower. The law gives her a life in- 
terest in one third of all the real estate which her husband owned, 
not merely at the time of his death, but any time during the mar- 
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riage. And this right is one of which her husband can by no sepa- 
rate act deprive her. If she loses dower, it must be by her own 
act. By such gross misbehaviour as would authorize a divorce, 
she forfeits her dower; and by joining her husband in a deed of 
sale, she may relinquish her right. But it must be her own delib- 
erate act. The same precautions are required by law, as where 
she joins in the conveyance of her own estate. The right extends 
to all the land sold by the husband at any time during the mar- 
riage, if she did not thus join in the sale. And though he should 
die insolvent, it would make no difference ; for the right is not 
affected by his debts. In the worst shipwreck of his property, 
dower would be the widow’s plank of safety, unless her own hand 
had cast it away. This sure legal provision for the widow has 
been the theme of universal panegyric. You observe it includes 
only real estate; and the cases are too frequent in which hus- 
bands, taking advantage of the yielding and confiding disposi- 
tion of their wives, on the pretext of converting land into money, 
to be employed in trade, have procured them to join in the sale 
and thus seal theirown ruin. When I have witnessed the misera- 
ble effects of these suicidal acts, I have sometimes almost wished 
that this exception had never been made to the general inability 
of married women, and that they had been declared incapable of 
any act of cutting off their right of dower. It only remains to 
add, that if dower be not sooner assigned, the widow has a right 
to remain in the mansion house of her husband one year free 
from charge. 

The next right of the widow relates to the personal property 
after the husband’s debts are paid. If there be no children, she 
has the entire residue. If there be children, she has one half of 
$400, and one third of the residue. Unlike dower, you observe 
that this right is subordinate to that of the husband’s creditors, 
and for this reason is far less to be depended on. But it has this 
advantage, that when she gets a share, it is hers absolutely, and 
not for life only, as is the case with dower. 

Again, the widow, in addition to the above, is entitled to a rea- 
sonable provision for the support of herself and the children under 
fifteen, for one year from the death of the husband; and this 
right is independent of the amount of debts. 

Again, the widow has a right, if she chooses, to administer upon 
her husband’s estate, in preference to any one else, and also to be 
guardian of the children under fourteen, unless some strong reason 
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should appear to the contrary. At fourteen, they have a right to 
choose some other person. 

Thus far the widow may consider herself as highly favored by 
the law of Ohio; more highly, I will add, in some respects, than 
by the law of any other place, so far as I am informed. 

But there is one doctrine prevailing here as well as elsewhere, 
to which I never could give assent. It is, that so long as any rela- 
tive, however remote, can be found, husband and wife shall never 
inherit as heirs to each other. The hundredth cousin would be 
preferred as heir to this nearest and dearest of all relations. It is 
only when no relative, however distant, can be found, and when 
the property would otherwise escheat to the State, that the wife 
or husband can be heir to one another. Now I look in vain to 
public policy, for any valid reason for such a law as this. The law 
of descent professes to give that destination to the property of a 
deceased person, which he himself would probably have given, 
if he had made a will. That is, in the selection of heirs, it fixes 
general rules, professedly deduced from the general principles of 
human nature. But here certainly is an exception: it is not in 
human nature that a husband would give his property to a remote 
relative, whom perhaps he never saw, rather than to the partner 
of all the joys, and the soother of all the sorrows of his life. 
Why then does the law seek out the most remote branches of the 
genealogical tree, before it admits her, to whom children alone 
should be preferred? I do not hesitate to say that this doctrine 
is a blot upon our laws of inheritance. 

I have thus taken a hasty glance at the leading points of my 
subject. The sum is this. Woman has no political rights what- 
ever. Her legal rights, while single, are the same as those of 
man. But when she marries, she becomes a mere cipher. All 
her property comes under the control of her husband, and part be- 
comes absolutely his. While the marriage continues, she is, le- 
gally speaking, a non-entity. When she becomes a widow, her 
rights revive ; and liberal provision is made for her support. 

If, on the whole, that sex should think themselves unreasona- 
bly restricted, I should agree with them. I can see neither policy, 
justice, nor humanity, in many of the legal doctrines respecting 
married women. They bear every mark of a barbarous origin. 
There is nothing but their antiquity in their favor. They admit only 
of the miserable apology, that they were established a thousand 
years ago, when woman was little more than a slave to man. 
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Were society now to be re-organized, no doubt there would be 
a mighty change in this respect. Woman would not be made 
the helpless thing she nowis. It would never enter the mind of a 
legislator, to place her so entirely at the mercy of man. The 
man who should broach such an idea for the first time, in the 
nineteenth century, would be branded as a savage. The press 
would assail him with its million tongues. He would be fain to 
fly from the execrations of Christians, and herd with Turks, who 


are said 


“To hold that woman is but dust, 
A soulless toy for tyrants’ lust.” 


Yet, reprehensible as the law now is in this respect, it has been 
vastly improved. Had I time to trace its history, I could show 
that when Blackstone declared the female sex to be decided favor- 
ites of the English law, their condition was almost infinitely worse 
than it is in this country. Let them be consoled, therefore, by the 
fact, that public opinion has been constantly laboring in their fa- 
vor. The progress is slow, but sure. Nothing is so hard to re- 
form as laws. Itis easier to level a mountain, than to overthrow 
a time-hallowed usage. Public opinion is the opinion of millions. 
This is the power which creates a usage, and the only power 
which can overthrow it. Before the laws which enslave woman 
can be changed, you must change the minds of millions. And 
this change is now going on. One after another, as we have 
seen, female disabilities have been done away. Almost every 
year some fetter is broken, and thus giving promise that the wife 
will one day be disenthralled. Power will be given her to save at 
least her own property from being squandered by a wasteful hus- 
band. But until this takes place, I would impress upon all who 
read this, the importance of so settling property upon women, as 
to obviate the injustice of the law. This always can be done, 
and always ought to be done. Such an arrangement can never 
do any harm, and may do immeasurable good. It provides a 
haven against a storm: and the probability that the storm may 
not come, is no excuse for neglecting to provide for it. 

In regard to political rights, I know not that there is any ten- 
dency towards the placing of woman on a level with man, even 
should such be her desire. On this point, the sex will probably 
have to rest satisfied with their indirect influence. They must ex- 
pect to legislate only through their influence over legislators. I 
mean their influence as wives, mothers, sisters, instructors, au- 
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thors, and companions ; an influence which is every day increas- 
ing with each advance in civilization. In this way only can wo- 
man hope to be a law-giver; and here her sphere is boundless. 
No constitutions can limit her power, for its foundation is laid in 
our nature. How often have women actually governed empires 
through the instrumentality of men. No human being had such 
power over the iron-hearted Napoleon as the inimitable Josephine. 
Catherine of Russia is another example. Peter the Great was in- 
exorable to all but her. But she could sway his proud soul at her 
pleasure. These are but two examples out of thousands. But 
space will not permit me to enlarge. 





ANECDOTE OF LORD KENYON. 

Lord Kenyon, when a clerk, it is said, was much annoyed at 
being constantly solicited by the wife of his master, to discharge 
duties usually considered as pertaining to the office of a menial. 
Once this lady addressed him with—“ Pray, Mr. Kenyon, as you 
are going out, will you be kind enough to call at the green grocer’s, 
and order me a cauliflower—or stay, sir,—perhaps you would have 
no objection to bring it home with you.” Kenyon bowed, and at 
his return informed the worthy dame that he had performed her 
commands, and that he had paid sixpence for the vegetable and 
eighteen pence for a chair to bring it home. The lady never repeated 
her request. His employer exhibited all the parsimony, which in 
after years characterized his pupil. On one occasion, his cook 
having informed him there was not dinner enough provided, when 
company was expected, he asked if she had “ brothed the clerks.” 
She replied she had. “ Well, then, broth ’em again !” 





ANECDOTE. 

In former times, when the bar of Common Pleas was exclusively 
filled by Serjeants, the counsel and the Judges were coming con- 
stantly in collision, and at the same time always called each 
“brother.” A particularly testy Judge of that Court, calling a 
Serjeant, who was speaking before him, “ brother,” a stranger re- 
marked, that he had never before heard a Judge apply that fra- 
ternal epithet to a counsel. “Oh, sir,” said a lawyer, “ it is noth- 
ing uncommon ; they are brothers—that is, brothers-in-law.” 
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ANSWERS FOR IOWA. 
[By Wm. H. Turuitt.]} 


1. Are aliens permitted, in your State, to hold real estate ? 

A. Foreigners who are, or who may hereafter become residents 
of this State, shall enjoy the same rights in respect to the posses- 
sion, enjoyment, and descent of property, as native born citizens. 
Constitution of the State of Iowa, Art. 2, § 22. 

2. What period of residence in the State is necessary to entitle a citizen to vote? 

A. Every white male citizen of the United States, of the age of 
twenty-one years, who shall have been a resident of the State 
six months next preceding the election, and the county in which 
he claims his vote twenty days, shall be entitled to vote at all 
elections which are now, or hereafter may be, authorized by law. 
Ib. Art. 3, § 1. 

3. Is the age of majority the same for males and females, and what is it? 

A. It is not, the age of majority for males being twenty-one 
years, and for females eighteen years. 

4. What are the requisites of a valid marriage? 

A. Our statutory provisions on the subject are as follows: Males 
of the age of eighteen years, and females of the age of fourteen 
years, not nearer of kin than first cousins, may be joined in mar- 
riage, provided that males under the age of twenty-one, and fe- 
males under the age of eighteen, shall first obtain the consent of 
their fathers respectively, or, in case of the death or incapacity of 
their fathers, then of their mothers or guardians, and that previ- 
ous to persons being joined in marriage, a license for the purpose 
shall be obtained from the Clerk of the District Court in the 
county where the female resides. 

The Society called Friends or Quakers may solemnize marriage 
in their meetings without the production of such license. Any 
regular, ordained minister of the gospel, licensed to solemnize mar- 
riages, any Justice of the Peace in his county, and all religious 
Societies may join together persons in matrimony. A certificate 
of the marriage, under the hand of the person solemnizing the 
same, specifying the Christian and surnames, ages and place of 
residence of the parties married, and the time and place of such 
marriage, shall be transmitted to the Clerk of the District Court 
aforesaid, and shall be by him recorded ; and such record, or a cer- 
tified copy thereof, shall be presumptive evidence of the fact of 
such marriage. 
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Marriages of white persons with negroes or mulattoes, are de- 
clared illegal and void. Revised Statutes, 1843, chap. 100. 

5. For what causes may married persons be divorced, and by what tribunal? 

A. The District Courts, as Courts of Chancery, have original 
jurisdiction in all cases of divorce ; and divorces may be decreed 
for the following causes : 

1. Where either of the parties, at the time of marriage, was 
impotent. 

2. Where either party had a lawful husband or wife, living at 
the time of marriage. 

3. If either party shall have committed adultery subsequent to 
the marriage. 

4. Where either party shall wilfully desert the other, and ab- 
sent himself or herself, without reasonable cause, for the space of 
one year. 

5. Where either party shall be convicted of felony or infamous 
crime. 

6. Where either party shall be addicted to habitual drunkenness. 

7. Where either party shall be guilty of such cruel and barbar- 
ous treatment as to endanger the life of the other. 

8. Where either party shall offer such indignities to the person 
of the other, as shall render his or her situation intolerable. 

9. When it shall be made fully apparent, to the satisfaction of 
the Court, that the parties cannot live in peace or happiness to- 
gether, and that their welfare requires a separation between them. 

No such divorce shall affect the legitimacy of children. Rev. 
Stat. 1843, chap. 65. 

No divorce shall be granted by the General Assembly. Cons. 
Art. 4, § 28. 

6. Are foreign corporations permitted to establish agencies in your State? 

A. There is no statutory provision on this subject. Our Consti- 
tution provides, that “no corporate body shall hereafter be created, 
renewed, or extended, with the privilege of issuing or putting in 
circulation, paper, or the paper of any bank, to circulate as mo- 
ney.” 

The General Assembly of this State shall prohibit by law any 
person or persons, associations, company, or corporations, from 
exercising the privileges of banking, or creating paper to circulate 
as money. Cons. Art 9, § 1. 

7. Have you a law for limited partnerships? and what are its leading features? 

A. Limited partnerships, for agricultural, mercantile, mechani- 
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cal, mining, smelting, or manufacturing business, and for no other 
purpose whatever, may be formed by two or more persons, and 
shall consist of one or more persons, who shall be called general 
partners, and shall be jointly and severally responsible as such, 
and of one or more persons, as special partners, who shall con- 
tribute a specific sum in actual cash to the common stock, and 
shall not be liable for the debts of the partnership beyond the 
amount so contributed. 

The general partners only, are authorized to transact business, 
and sign for the partnership, and to bind the same. 

The persons forming such partnership, must make and severally 
sign a certificate, which shall contain— 

1. The name or firm, under which such partnership is to be con- 
ducted. 

2. The general nature of the business to be transacted. 

3. The names of all the general and special partners, distin- . 
guishing which are general and which are special, and their re- 
spective places of residence. 

4. The amount of capital which each special partner has con- 
tributed to the common stock. 

5. The period when the partnership is to commence, and when 
it will terminate. 

No such partnership shall be deemed to have been formed until 
such certificate shall be acknowledged by the several persons sign- 
ing the same, in the same manner and before the same persons 
that deeds are acknowledged. The certificate so acknowledged 
and certified, shall be recorded and filed in the office of the Regis- 
ter of deeds of the county in which the principal place of business 
of the partnership shall be situated. Rev. Stat. 1843, chap. 113. 

8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 

A. Six per cent. is the legal rate of interest; but parties may 
agree in writing upon any rate of interest not exceeding ten 
per centum per annum. Any person paying more, may recover 
the excess in an action against the person receiving the same, if 
such action be brought within one year after such payment. Per- 
sons offending are compelled to answer on oath, on a proceeding 
in Chancery, for the discovery of any sums of money, &c. taken in 
violation of the provisions of the Statute. Jb. chap. 81. 

9. Do you allow imprisonment for debt, and under what circumstances? 


A. No person shall be imprisoned for debt in any civil action, on 
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mesne or final process, unless in case of fraud; and no person 
shall be imprisoned for a militia fine in time of peace. Cons. Art. 
2, § 19. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A, We have no bankrupt or insolvent law. 

11. What are the damages on protested bills of exchange? 

A. On foreign bills, drawn and negotiated in this State, and 
protested for non-acceptance or non-payment, the drawer or en- 
dorser thereof shall pay said bill with legal interest from the time 
such bill ought to have been paid, together with the cost and 
charges of protest ; and on bills drawn upon any person or per- 
sons out of the State, but within the United States, and pro- 
tested, &c., five per cent. damages in addition thereto. Rev. Stat. 
1843, chap. 23. 

12. Have youany State legislation on the subject of insurance, and what is it? 

A. We have no legislation on the subject of insurance, other 
than the incorporation of several insurance companies. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticulars? 


A. So far as relates to bills of exchange, the lex mercatoria is 
in full force in this State; but with regard to promissory notes, 
bonds, due-bills, or other instruments of writing for the payment 
of money or property, our Statute provides,— 

1. That any such instrument, made by any person or persons, 
whereby such person or persons promise to pay any sum of money, 
or articles of personal property, or any sum of money in personal 
property, shall be assignable by endorsement thereon, under the 
hand of the payee and his assignee, in the same manner as bills 
of exchange. 

2. The maker of such instrument must first be sued, before an 
action can be maintained against an endorser, unless the insti- 
tution of such suit would have been unavailing, or that the maker 
had absconded, or left the State, when such assigned instrument 
became due. 

3. If such instrument of writing shall be endorsed after it be- 
comes due, the maker may set up the same defence as he might 
have done, had the suit been instituted by the payee. 

4. Want of consideration, or that the consideration has wholly 
or in part failed, may be pleaded in defence, except against a 
bona fide assignee, where the assignment was made before the in- 
strument became due. 
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5. Fraud or circumvention may be pleaded in any case, even 
against a bona fide assignee. 

6. When suits are brought on any such instrument, made paya- 
ble to or by any corporate body or association of individuals, it 
is only necessary to prove the corporate, associate, or partnership 
name or style of the payor or payee, without proving the names 
of the individuals who compose the same. 

7. The signature of the maker or endorser of such instrument 
need not be proved, unless denied under oath, excepting that when 
the defendant fails to appear at the first term of the Court, the 
plaintiff, in order to obtain a judgment, must prove the execution 
and assignment of such instrument. 

8. The signature to such instrument, executed by an agent in 
the name of his principal, is considered as prima facie evidence 
of the execution thereof. Rev. Stat. 1843, chap. 106. 

Our Supreme Court has decided that three days’ grace on notes, 
bills, &c., as recognized by the law merchant, is in force in this 
State until a contrary custom is established. Hudson v. Mat- 
thews, 1 Morris Rep. fo. 94. 

Notes made payable to bearer are transferable by mere deliv- 
ery, and are negotiable independent of Statute. Creighton v. Gor- 
don, ib, 41. 

Under our Statute, it seems a person cannot make a note, bond, 
&c., which shall not be negotiable. Comm’rs of Jefferson County 
v. Foz et al., ib. 48. 

14. Have you an attachment law, and what are its leading features? 

A, In any action founded on contract, a writ of attachment shall 
be issued upon an affidavit being filed, containing the following 
requisites : 

1. It must state as nearly as practicable the exact amount due by 
the defendant to the plaintiff. 

2. That the defendant is a non-resident of the State, or that he 
is in some manner about to dispose of or remove his property with 
intent to defraud his creditors, or that he has absconded, so that 
the ordinary process cannot be served upon him. 

The facts and circumstances on which such belief is founded, 
shall be distinctly stated and set forth in the affidavit; and upon 
the return of the writ, the defendant may join issue with the 
plaintiff, on the facts and allegations set forth in the affidavit, 
which issue shall be tried by a jury ; and if the verdict shall be 
for the defendant, the attachment shall be dissolved. 
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Such writ may also be issued in actions ez delicto, in cases 
where bail has been ordered, and a capias issued thereon, after 
affidavit filed as above. 

Writs of attachment shall not issue in any case until there shall 
be filed in the office of the Clerk of the Court, a bond with suffi- 
cient sureties, to be by him approved, conditioned that the plain- 
tiff shall pay all damages to the defendant that he may sustain 
by the wrongful sueing out such writ. 

The officer shall serve the writ in presence of two citizens, 
duly sworn, who with him shall make a true inventory and ap- 
praisement of the property attached, and return the same with the 
writ. 

Should the property attached be claimed by a third person, 
the right of property shall be tried by a jury, and if found in the 
claimant, restitution is awarded. 

Upon affidavit filed, garnishees may be summoned to appear at 
the return day of the writ. 

If the process should not be served on the defendant, the Clerk 
who issued the same shall make out an advertisement, which 
shall be published in the nearest newspaper for four successive 
weeks. 

The property attached shall remain in the hands of the officer 
serving the writ, unless a bond is given in double the appraised 
value thereof, conditioned that it shall be forth-coming to answer 
the judgment. 

After judgment for plaintiff, the property shall be sold the same 
as on execution. Rev. Stat. 1843, chap. 16. 

We also have a law by which every boat or vessel used in nav- 
igating the waters of this State, shall be liable, 

1. For all debts contracted by the master, owner, agent, or con- 
signee thereof, on account of supplies furnished, work done, or 
services rendered on board thereof, or labor done or materials fur- 
nished for building, repairing, fitting out, furnishing, or equipping 
such boat or vessel. 

2. For all sums due for wharfage or anchorage within this State. 

3. For all demands or damages accruing from non-performance or 
mal-performance of any contract of affreightment, or for the trans- 
portation of persons or property, made by said master, owner, &c. 

4. For all injuries done to persons or property by such boat or 
vessel. 

Any person having a demand as aforesaid, may, at his option, 
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institute suit against such boat or vessel by name, by filing a com- 
plaint with the Clerk of the District Court of the County in which 
such boat or vessel may lie, setting forth his demand in all its par- 
ticulars, duly verified by affidavit, whereupon said Clerk shall issue 
a summons directing the Sheriff to seize and detain said boat, &c. 
until discharged by due course of law, which may be released by 
the master, owner, &c. giving bond with sufficient security to the 
plaintiff, conditioned to satisfy the amount which shall be ad- 
judged to be due and owing to said plaintiff on the determination 
of the suit. Rev. Stat. 1843, chap. 25. 

Another statutory enactment provides, that if the master or 
owner of any steamboat, navigating any river within or bordering 
upon this State, shall take any flat, keel-boat, or other watercraft 
from any person in this State, for the purpose of lighting said 
boat, or conveying freight from or to said boat, without the con- 
sent of the owner thereof, and refuse to pay a reasonable com- 
pensation therefor, he shall forfeit and pay to the owner of said 
craft, double the amount of what may be considered by the Court 
or jury, a fair compensation for the use of such craft, to be recov- 
ered in an action of debt. If such craft, as aforesaid, having been 
obtained either with or without the consent of the owner thereof, 
shall be lost, injured, or destroyed, the master or owner of the steam- 
boat shall be liable for all such damages ; and all actions brought 
thereon shall be by warrant or attachment, and the master or 
owner shall be held to bail until all damages be paid, together 
with costs of suit; and such steamboat shall be liable for all such 
debts and damages for two years, and the same shall be a lien on 
such boat for that length of time. Session Laws 1845, chap. 23. 


15. What are the requisites of a valid deed for the conveyance of land in your State? 
and will a deed made elsewhere, without these requisites, be good? 


A. The only requisites for a valid conveyance of real property 
in this State, are, that it must be signed and sealed by the party 
making it, and duly acknowledged and proven. 

Our Statute provides, that the words grant, bargain, and sell, in 
all conveyances in which any estate of inheritance, in fee simple, 
is limited, shall, unless restrained by express terms, be construed 
to be the following express covenants on the part of the grantor, 
for himself and his heirs, to the grantee, his heirs and assigns, and 
may be sued upon in the same manner as if such covenants were 
expressly inserted in the conveyance. 

1. That the grantor was, at the time of the execution of such 
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conveyance, seized of an indefeasible estate, in fee simple, in the 
real estate thereby granted. 

2. That such real estate was, at the time of the execution of 
such conveyance, free from incumbrance, done or suffered by the 
grantor, or any person claiming under him. 

3. For further assurance of such real estate, to be made by the 
grantor and his heirs to the grantee, his heirs and assigns. 

If any person executing a conveyance purporting to convey 
real estate, shall not at the time of executing the same, have the 
legal estate therein, but shall afterward acquire the same, the legal 
estate subsequently acquired shall immediately pass to the grantee. 

Every instrument of writing that conveys real estate, must be 
acknowledged or proved (if within the State) by some Court hav- 
ing a seal, or some Judge, Justice, or Clerk thereof, or some Justice 
of the Peace or Notary Public, and no such acknowledgment shall 
be taken, unless the person offering to make the same be personally 
known to the officer taking the same, or shall be proved to be such 
by at least one credible witness, which must be stated in the cer- 
tificate. 

A married woman may relinquish her dower in the usual form, 
and acknowledged as above, but the certificate of such relinquish- 
ment must set forth that she was personally known to the officer 
taking the same, that she was made acquainted with the contents 
of such conveyance, and acknowledged on an examination apart 
from her husband, that she executed the same, and relinquished 
her dower in the real estate therein mentioned, freely, and without 
compulsion, or undue influence of the husband. 

Non-residents may convey lands owned by them in this State, 
by a deed executed in conformity with the laws of the Territory, 
State, or country, in which such deeds were or shall be acknowl- 
edged and proved. 


All conveyances of real estate, acknowledged and certified in 
the manner above described, shall be recorded in the office of the 
Recorder of the county in which such real estate is situated, and 
shall, from the time of filing the same with the Recorder for 
record, impart notice to all persons of the contents thereof; and 
no such instrument shall be valid except between the parties 
thereto, and such as have actual notice thereof, until the same 
shall be deposited with the Recorder for record. 

A power of attorney to convey real estate must be acknowl- 
edged, certified, and recorded in the same manner as a deed. Rev. 
Stat. 1843, chap. 54. 
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16. Please answer a similar question with respect to a will. 

A. All persons of full age and sound mind, have power to de- 
vise their estate, both real and personal, by a will in writing, 
signed by the testator, or some person in his presence, by his ex- 
press direction, and attested and subscribed in the presence of the 
testator by two or more competent witnesses. 

Nuncupative wills are valid when proved by two competent 
witnesses; and when the value of the estate bequeathed shall 
not exceed three hundred dollars. 

Any will that shall have been proved and allowed in any of the 
United States, or in any foreign country, according to the laws of 
such State or country, may be allowed and recorded in this State. 
Rev. Stat. 1843, chap. 162. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State in relation to property situated there? 


A. Foreign executors, administrators and guardians are enabled 
to prosecute suits in this State in the same manner as if they were 
residents, by filing in the office of the Judge of Probate of the proper 
county, their letters testamentary, or of administration, or an at- 
tested copy thereof, and also filing in said office a good and sufficient 
bond, with two or more securities resident within the County. Ses- 
sion Laws 1845, chap. 28. 


18. What are the requisites for admission to your Bar? and have you any law regu- 
lating Attorneys’ fees? 


A. We have no prescribed time of study, and any person who has 
undergone a satisfactory examination by two of the Judges of the 
Supreme Court, and produced satisfactory evidence of his correct 
moral character, may obtain a license from said Judges, which 
license shall constitute him an Attorney and Counsellor at Law, 
and after taking the usual oath of office, authorizes him to ap- 
pear in all Courts of record in the State. 

Attorneys, &c.,who have been admitted and licensed in any 
other State or Territory in the United States, may be admitted to 
practise law in the several Courts of Law and Equity in this 
State, on producing satisfactory evidence to the Court of their 
previous admission as aforesaid, and their correct moral char- 
acter. 

We have no law regulating Attorneys’ fees. 
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LEGAL PRINCIPLES—BOSTON LAW REPORTER. 
[By Wasuincton Van Hamm.] 

Tue Boston Law Reporter for the month of August, contains an 
article upon the “Advancement of the Law by Lawyers,” in which 
the question is asked,—‘“Are there not certain principles, per- 
fectly well settled—legal principles—principles, which, were the 
laws now to be framed anew, would certainly be embodied into 
the provisions of the statutes, but which are not now reached, 
either by law or equity?” 

In the above question, we have a plain and explicit declaration, 
made by the learned editor of a very able law periodical, that our 
Courts of Justice in the United States of America, both Courts of 
Common Law and Chancery—are daily adjudicating cases of the 
greatest magnitude, without regard to important legal principles 
that are perfectly well settled. 

This is a declaration which well deserves the attention not 
merely of lawyers, but of the great body of the citizens of this 
enlightened Republic; for if it be true, the time has indeed ar- 
rived when something should be done for the “advancement of the 
law.” 

I must confess I was somewhat startled when I read the inter- 
rogatory above quoted ; for, in all sincerity, I have been disposed 
to imagine, in the little experience I have had as a lawyer, that 
the great principles of Justice, Right, and Truth, were at the 
foundation of all the statutes of our Legislatures, and all the 
decisions of our Judges. Errors have been committed by our 
legislators, and improper and unjust decisions have been made 
by our Judges; but the imperfections and short-sightedness of 
frail human beings, in the carrying out of great principles, ought 
not to be mistaken for the entire absence of such principles. 

I have been at a loss to discover what “perfectly well settled 
legal principles” “are not now reached, either by law or equity.” 
I suppose it will be admitted by every one, that “perfectly well 
settled legal principles” have for their basis Justice, Right, and 
Truth. In our Christian country, in which the Book of Divine 
Law is so widely circulated, and so extensively read, there can- 
not at this day be any great difference of opinion as to what is 
Just, Right, and True. The law of God being the foundation of 
all human law, it may readily be admitted, that just so far as 
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human statutes contravene, or do not conform to the Divine Law, 
are they chargeable with being framed without regard to “well 
settled legal principles.” <A “ principle” is defined by Webster to 
be “the cause, source or origin of any thing; that from which a 
thing proceeds.” The Divine Law is “the cause, source or origin 
of human law;” it is “that from which human law proceeds.” 
St. Paul, in his Epistle to the Romans, chap. 7th, v. 7th, says: 
“Nay, I had not known sin, but by the law; for I had not known 
lust, except the law had said, Thou shalt not covet.” So, we may 
add, except the Divine Law had said, “Thou shalt not kill,” 
“Thou shalt not steal,” we had not known it was sinful to take 
the life of a fellow being, or to deprive our neighbor of his prop- 
erty. 

Setting out, then, with the great fundamental truth, that every 
legal principle has its basis in the Divine Law, and that, conse- 
quently, every “ perfectly well settled legal principle” in this 
country, must be in direct conformity with the laws of God, and 
that if there be any “ well settled legal principles” “which are not 
now reached, either by law or equity,” that so far as these last 
are concerned, the Divine Law is either directly violated, or indi- 
rectly omitted to be carried into effect; I design to consider, so 
far as my limited capacity will permit, the Divine Law, as con- 
tained in the Ten Commandments, and the principles upon which 
human statutes and the judgments of human Courts are based; 
and endeavor, as I proceed, to compare the two in such a manner 
as to test the question, whether our Courts of Equity and Law are 
disposing of the vast interests of mankind without heeding some 
important “ well settled legal principles.” The learned editor of 
the Law Reporter says, and says wisely, if his premises be cor- 
rect, in the extract quoted at the head of this article, that these 
legal principles, which, he says, are not now reached by either 
law or equity, “‘were the laws now to be framed anew, would 
certainly be embodied into the provisions of the statutes.” 

The comparison, which I propose to institute between the 
Divine Law and the principles which govern our law-makers in 
the enactment of statutes, and our Judges in the decision of cases, 
will settle the question whether there are any legal principles 
other than those now in daily use both in Legislative Halls and 
Courts of Justice. If there be no other, then it follows, as a mat- 
ter of course, that the same principles that now govern our law- 
makers and judges, would control them in the enactment of new 
statutes and decisions of new cases. 
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It is important, as we proceed in this investigation, to bear in 
mind that statutes may be very dissimilar, and still have for their 
basis the same great legal principle. For example: in the State 
of Ohio, robbery ; entering a house or store by night or day and 
attempting to rob; assault with intent to commit a robbery ; grand 
larceny ; stealing or destroying bank notes, bonds or receipts ; 
receiving or buying stolen bank bills, notes and bonds ; forgery ; 
receiving or buying stolen goods ; harboring or concealing a thief 
or robber ; horse stealing ; receiving or buying a stolen horse ; 
concealing a stolen horse, or horse thief; counterfeiting coin ; 
altering or putting off counterfeit coin ; making or keeping instru- 
ments to counterfeit coin ; disposing of, or having in possession 
forged bank notes; making or publishing notes of a fictitious 
bank ; gilding current coin; engraving or keeping plate for coun- 
terfeiting or altering bank-bills; attempting to pass counterfeit 
coin or bank notes ; selling or conveying land without title ; aid- 
ing and abetting in the commission of any of the aforesaid crimes ; 
embezzlement; buying or receiving embezzled goods or money ; 
judicial or ministerial officer demanding or receiving unlawful 
fees; obtaining money by false pretences; making fraudulent 
transfers of property to cheat creditors, aud petit larceny are very 
different offences ; different in their several ingredients ; different 
in their effects upon society ; exhibiting in the hearts of those who 
commit them, very different degrees of evil; all, however, mani- 
festing the truth of the declaration of the great Apostle of the Gen- 
tiles, that “ the love of money is the root of all evil ;” different in 
the degree and mode of punishment ; and still, all of these statutes 
are based upon the great legal principle, which has its origin in, and 
proceeds from the Divine commandment, ‘“ Thou shalt not steal.”’ 

So, the decisions of Courts of Justice may be directly in con- 
flict ; and yet, the same legal principle may be at the foundation 
of the several diverse decisions. As, for instance: an inferior 
Court may be of opinion that the indorser of a promissory note is 
not legally liable for the debt, for the reason that due notice has 
not been given him of demand and non-payment. If the case be 
taken to a higher tribunal, the indorser may be adjudged liable 
because he was duly notified of demand of the maker and non-pay- 
ment. Now, it would be very unfair to say that the Judge of the 
inferior Court, whose judgment had been reversed by a superior 
tribunal, had lost sight of the legal principle involved in the con- 
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troversy. Doubtless the Judges of the several Courts were 
equally imbued with the principle, ‘owe no man any thing, but to 
love one another,” (Romans, c. 13; v. 8,) being part and parcel of 
the fundamental law quoted above, “ Thou shalt not steal.” 
Their diverse judgments were caused by a different appreciation 
of the facts tending to establish the giving of due notice. No 
violence is done to legal principle by reason of this conflict of 
opinion between different minds in adjudicating the.same case. 
The principle is the same, and will ever remain the same ; but the 
minds, that are to settle the conflicting claims of men, will ever 
be frail and imperfect, and in the application of princip!e to the 
various conditions and circumstances of men, it can hardly be 
expected that there will be, at all times, exact agreement. 

Legal principles, well settled legal principles, are few in num- 
ber. We are apt to imagine and call things principles which are 
not principles. The sayings and determinations of finite man 
often pass for principles, when, in truth, all legal principles, as 
well as principles of every other sort, are found only in the de- 
crees of Jehovah. The first four of the Ten Commandments re- 
late entirely to our duty to God. The remaining six (with which 
we have chiefly to do in this investigation) treat of our duty to 
our fellow men. Here, we must look for the source and origin of 
all well settled legal principles. If, upon investigation, we dis- 
cover that the great principles here laid down are the basis of 
our statutes, and the foundation of the judgments of our Courts, 
we may readily conclude, that all perfectly well settled legal prin- 
ciples are reached and carried into effect, so far as the finite capa- 
city of man can carry out the infinite decrees of the Almighty Crea- 
tor of the Universe, by our Courts of Law or Equity. If, on the 
other hand, we discover any violations of these principles, or any 
omissions of any of them on the part of our law-makers and 
Judges, then we will cheerfully admit that our laws should be so 
altered as to conform to this great code of Divine Law; and, 
doubtless, every good citizen would co-operate, in so far as he has 
opportunity and ability, in bringing about such an amendment of 
our present system of laws. 

Most, if not all the States of the Union, in their Statutes, and 
by the judgments of their Courts, acknowledge the principles con- 
tained in the first four of the Ten Commandments. As, for ex- 
ample: The Statutes of Ohio forbid Sabbath-breaking, disturb- 
ing religious meetings, and profane swearing. Judges, lawyers, 








at 


Legal Principles—Boston Law Reporter. 173 


jurors, witnesses, sheriffs, and all officers connected in any way 
whatever with the administration of justice, solemnly acknowl- 
edge the omnipotence, omniscience and omnipresence of the only 
true God, before they are permitted to perform any official act. 

The principle contained in the fifth commandment, “ Honor thy 
father and thy mother,” is recognized, in its broadest sense, as a 
legal principle. Our Statutes require obedience to all men in 
authority. We are required as well by the municipal law as the 
Divine law, to “ honor the King,” i. e. the Government. 

By the Statutes of Ohio, all riots and disturbances of the peace 
are punished by fine and imprisonment. The forcible obstructing 
a Judge, Justice of the Peace, Sheriff, or other ministerial officer 
in the performance of the duties of his office, or in an attempt to 
preserve the peace, is a penal offence. Andif a rioter is killed in 
resisting such officers, when engaged in attempting to disperse a 
riotous assembly, the slayer is held guiltless. An unhappy illus- 
tration of this principle occurred during the past summer in Cin- 
cinnati. A number of individuals were shot down by officers of 
justice, in their attempts to preserve the peace against the lawless 
violence of a mob. 

A judicial or ministerial officer, who demands or receives un- 
lawful fees, is subject, by statute, to fine and imprisonment, and 
for seven years thereafter, is incapable of holding any office of 
honor, trust, or profit in this State. 

So, the usurpation of an office, and oppression in and by color 
of office ; the stirring up and encouraging suits and controversies 
by Judges, Justices of the Peace, Clerks of Courts, Sheriffs, Cor- 
oners, Constables, Attorneys, or Counsellors at Law; refusing 
to aid an officer in arresting or securing a criminal; Sheriff, or 
other ministerial officer, voluntarily suffering a criminal to escape ; 
rescue of a criminal; assisting a prisoner to escape ; attempting 
to corrupt or influence a juror or witness, either by promises, 
threats, letters, or money ; a juror or witness receiving a bribe ; 
witness refusing to take an oath or affirmation; bribing, or at- 
tempting to bribe a Judge, Justice, arbitrator, or ministerial officer ; 
Constables neglecting to serve warrants in criminal cases ; Sheriff 
or Jailer dealing with a prisoner less severely than the sentence 
warrants ; defacing or destroying an advertisement or notification, 
set up by authority of law: all these offences are liable to pun- 
ishment, either by fine or imprisonment, or both; and all are vio- 
lations of the principle expressed in the fifth commandment. 
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The rights and duties of parent and child, husband and wife, 
guardian and ward, master and servant, are all included within 
the principle here expressed, and are all recognized by our law, so 
far as the affections can be reached by human law-givers and law 
expounders. 

The principle of the sixth commandment, “Thou shalt do no 
murder,” is the foundation of a vast variety of human enactments. 
It is, as it were, a life-giving principle. Without it there would 
be no safety to human life. The principle itself is deeply im- 
planted in the human breast. 

The Statutes of Ohio, providing for the punishment of murder in 
the first degree, murder in the second degree, manslaughter, assault 
with intent to commit murder, maiming or disfiguring another with 
intent to murder, kill, maim, or disfigure; shooting, stabbing, or 
shooting at, with intent to kill, wound, or maim; duelling, chal- 
lenging to fight, encouraging, accepting, or bearing a challenge; 
administering poison with intent to kill; assault and battery; fight- 
ing; administering medicine to procure abortion, have their basis 
in this commandment. 

All civil suits for assaults and batteries, or other injuries to the 
person; for nuisances, (at least such nuisances as affect life or 
health;) against a physician or surgeon for malpractice; for selling 
unwholesome provisions, or carrying on a noisome trade; for keep- 
ing dangerous animals, and suffering them to go at large and do 
mischief, have the principle contained in this commandment for 
their foundation ; and this principle is acted upon and carried into 
effect by every Judge who tries such a case. 

It would doubtless appear singular to most minds, to say of a 
butcher, who was upon his trial, either in a civil or criminal case, 
for selling unwholesome meat, that his crime was a violation of 
the sixth commandment ; and still the saying would be true. The 
principle of this commandment comprehends every intentional in- 
jury to the life, limb, body, or health of man. It forbids ill temper, 
ill-nature, ill-will ; for these are the very germ of murder ; and with- 
out these, in some of their various forms, murder never would be 
committed. There is but a single step from indulgence in bad 
temper to a bad action. That bad action may be a slight injury 
to the person or health of a fellow being ; it may be a severe in- 
jury, or it may amount to the highest of all crimes against our 
fellow men, murder. The principle violated, however, is the same, 
whether the crime be great or small. 
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The seventh commandment, “ Thou shalt not commit adultery,” 
is recognized by legislative enactments, as well as by the judg- 
ments and decrees of the judiciary. 

Our Statutes against rape, bigamy, incest, living and cohabiting 
in a state of adultery, or fornication, and against houses of ill fame, 
acknowledge the principle contained in this commandment. Our 
Statute “concerning divorce and alimony,” provides for the pun- 
ishment of “ adultery,” by separating the injured husband or wife 
from the adulterer, and declaring the marriage null and void. The 
act regulating marriage has regard to the same principle. Courts 
of Justice are constantly adjudicating questions arising out of these 
several Statutes, and of course, acknowledging the principle upon 
which they are based. The commandment itself, in its great com- 
prehensiveness, includes much more than can possibly be reached 
by human enactments or human decisions. Itis impossible for man 
to punish every licentious thought, every lewd act of his fellow 
man; and all such are included within the spirit of this command- 
ment. 

The principle contained in the eighth commandment, “ Thou 
shalt not steal,” probably covers a larger number of transactions 
between man and man, and has more to do with the administra- 
tion of justice than any other. The terms honesty, justice, upright- 
ness, fair dealing, equity, are synonymous with the command- 
ment. And yet our ideas of terms and phrases are so much de- 
rived from popular acceptation, that, although it would be high 
praise to say of a neighbor, he is honest, he is just, it would be con- 
sidered an insult to say of him, he never stole. 

In a former part of this communication, in illustrating another 
position, I gave a catalogue of crimes and offences punishable by 
the laws of Ohio, in direct violation of the principle of this com- 
mandment. The large number of such crimes and offences, and 
doubtless there are many others not here enumerated, together with 
their great variety, goes very far to establish the fact, that there 
are more and grosser violations of this principle than of any 
other. Covetousness is deeply engraven in the natural heart. 
It is part of the natural depravity of the human heart. It is not 
strange, then, that man should require so many legal enactments, 
so many bolts and bars, and jails and prisons, to protect his prop- 
erty from being pillaged by his fellow. 

The vast variety of civil suits brought to recover for breaches of 
contracts, actions of assumpsit, debt, and covenant, with a few 
exceptions, are based upon the principle of this commandment. 
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One exception occurs tome. An action for breach of marriage 
contract may be ranked a violation of the sixth, rather than the 
eighth commandment ; though, in common parlance, in such cases, 
it is said the affections of the fair damsel have been stolen by 
her betrayer. 

The ninth commandment, “ Thou shalt not bear false witness 
against thy neighbor,” is a principle fully recognized in all our Stat- 
ute books and Courts of Judicature. The Statutes providing for 
the punishment of the crimes of perjury, subornation of perjury, 
and falsely personating another, proceed from this commandment. 

All civil suits for slander, libel, and malicious prosecution, ori- 
ginate in the same principle. 

As a further and more important protection to society against 
the violation of this principle, every person who is called upon in 
a Court of Justice to testify touching any matter or controversy, is 
bound to swear or affirm that he will “not bear false witness 
against his neighbor.” 

There could not be a more entire and explicit recognition of this 
great principle of the Divine code, than is found in this well estab- 
lished rule of American law. 

The tenth commandment, “ Thou shalt not covet thy neighbor’s 
house, thou shalt not covet thy neighbor’s wife, nor his servant, 
nor his maid, nor his ox, nor his ass, nor any thing that is his,” is 
so entirely applicable to the affections, and not to the actions of 
man, that it is impossible for human law to reach immediate viola- 
tions of it. The same principle is contained in the commandment, 
“Thou shalt not steal;” and as this is fully acknowledged as a 
principle of human law, we may readily conclude that the prin- 
ciple of the tenth commandment is “ embodied into the provisions 
of our Statutes,” and is reached by our Courts of Law and Equity, 
so far as the affections and passions of man are cognizable by hu- 
man tribunals. 

Having thus looked at the principles of the code of Divine law, 
as connected with the administration of human justice, the ques- 
tion now recurs—Are there any other legal principles than those 
derived from the Ten Commandments? Ifthere be, I have not 
been able to discover them. It would be singular, indeed, if any 
others than those given to us by our Creator could be found. He 
made man, and gave him laws for his government. Any other, 
or different laws would be in violation of the laws of his being. 
If, then, there be any addition to the laws of God, these cannot be 
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considered “ well settled legal principles,” but, on the contrary, 
directly in opposition to legal principle. So, if there be any dimi- 
nution of the laws of God, just so far as human law fails to come 
up to the standard of Divine law, is there a violation of legal 
principle. 

The question, then, arises, do the principles of human law, as 
embodied in our Statutes, and recognized by our judicial tribu- 
nals, comprehend all the principles of the Divine law? Now, 
the question is not whether all these principles are carried into 
effect, in every case, by the judicial Courts, but whether the prin- 
ciples are recognized. A very proper mode of settling this ques- 
tion would be by an examination of the several forms of actions 
in the Courts of common law for the recovery of lost rights, and 
the legal principles involved in the determination of such actions, 
and also by an inquiry into the principles that govern Chancellors 
in the determination of controversies pending in Courts of Equity, 
and by an examination of Statutes providing for the punishment 
of crimes and offences, and immoral practices. 

In actions of assumpsit, debt, covenant, detinue, trover, replevin, 
and ejectment, the general principle is found in the eighth com- 
mandment. 

Assumpsit is brought to recover damages for the non-perform- 
ance of asimple contract. The first inquiry is, what is the con- 
tract? Secondly, is the contract broken? Thirdly, how much 
money is the injured party entitled to? The judgment of the 
Court is, “Pay that thou owest;” “owe no man any thing ;” 
“thou shalt not steal.” 

Debt is brought for the recovery of a debt. If the Court is sat- 
isfied, from the facts of the case, that a debt exists, the judgment 
rendered is, be honest, pay thy debt. 

The same principle governs in covenant, which is brought to 
recover damages for the breach of a covenant. 

Detinue, trover, and replevin, are all instituted to test the ownership 
of personal property, and recover either the specific property, or its 
value in money; and the same principle of honesty is involved in 
the determination of such cases. 

So it is with ejectment, which lies for the recovery of the posses- 
sion of real property; and the same great question of right be- 
tween man and man is involved in the issue. 

The remaining actions, case and trespass, have for their founda- 
tion either one or other of the several principles contained in the 
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sixth, seventh, eighth, and ninth commandments. For example: 
An action on the case for a nuisance, causing injury to health or 
life, and an action of trespass for an assault and battery, involve 
the principle, “Thou shalt do no murder.” Case or trespass for 
criminal conversation includes the principle, “ Thou shalt not com- 
mit adultery.” An action on the case for breach of warranty, for 
fraud or deceit in the sale of goods, and trespass for the unlawful 
taking or injuring of a personal chattel, involves the principle, 
“ Thou shalt not steal.” Case for libel, or malicious prosecution, 
comprises the principle, “ Thou shalt not bear false witness against 
thy neighbor.” 

So, it will be seen by an examination of the various actions, 
both ex contractu and ex delicto, that all of them are governed by 
one or other of the great principles comprised in the Divine code. 

The golden rule, “All things whatsoever ye would that men 
should do to you, do ye even so to them,” “ for this is the law and 
the prophets,” is the great and glorious principle, which is recog- 
nized in every Court of Equity, and without which it would be im- 
possible for any Chancellor to conform his decrees to equity. 

In the progress of this communication, I have conclusively shown 
that all our criminal Statutes are founded on the Divine law. A 
more thorough examination of them, I am satisfied, will convince 
any one, that no criminal Statute can be found having any other 
principle for its basis than some one of the principles contained in 
the Ten Commandments ; and further, that each of these Ten Com- 
mandments is expressly recognized in our criminal code. 

It seems then to me very clear, that the principles of human 
law, as administered in the United States, do comprehend all the 
principles of the Divine law, which are applicable to the conduct 
of mankind, in so far as such conduct can be reached by human 
law. 

We often hear of the principles of pleading, and the principles 
of evidence ; and, doubtless, we are often disposed to think they 
were framed and established by the intellect and ingenuity of man ; 
but upon reflection, we must be satisfied they are only the great 
principles of truth applied to the controversies of men, for the 
purpose of doing justice. *Tis doubtless true, that men deserve 
great credit for arranging and classifying these principles. A va- 
riety of modes is established by our law-makers and Judges to 
carry into effect the great essential principles of law. Great im- 
provements may doubtless be made in these modes. There is 
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great room for such improvements. The forms of actions may 
be changed ; the forms of pleading may be changed; the rules of 
evidence may be changed; there may be constant reforms in all 
such minor matters: but the principles of law are always the 
same; being of Divine origin, they are unchangeable and immu- 
table ; and, wherever the Bible is known, they must always be 
“well settled,” and should always be embodied into our Statutes, 
and acted upon by our Courts of Law and Equity. 





SUPREME COURT OF OHIO: ON THE CIRCUIT, MIAMI COUNTY, JUNE 
TERM, 1848. 


BEFORE JUDGES BIRCHARD AND HITCHCOCK. 


McGore v. Tue Canau Boat Kentvucry. 


[Reported by C. L. Vallandigham.} 


Under the Watercraft law, where a note, expressing itself to have been given generally 
“for money borrowed for the use of the boat,”’ is sued on, there must be other proof 
accompanying it, that it was given for money borrowed and expended for some one 
or more of the particular items, such as “ for materials, supplies, or labor,”’ &c., ex- 
pressed in the Statute. 


This was an action under the “ Watercraft Law,” brought origi- 
nally before a Justice of the Peace, and carried thence to the Mi- 
ami County Common Pleas, where it was tried, to the Court at 
the March term, 1848. The plaintiff gave in evidence the follow- 
ing note : 

“‘ Chillicothe, December 12, 1841. 


“ Borrowed of John McGuire, one hundred dollars for the use of the boat M. B. Ross, 
payable on demand. WM. McALLISTER.” 


The plaintiff proved the execution of the note, that the name of 
the boat had been changed to the “ Kentucky,” and that the obli- 
gor was master of the boat at the time of affixing his signature, 
and here rested. 

On the part of the defence, the following facts, being admitted 
by the plaintiff, were relied upon: That the boat had been sold 
three several times, to different purchasers, since the execution of 
the note ; that the owner, in whose hands it had been attached in 
the present suit, had purchased her bona fide, for a valuable con- 
sideration, without notice of the claim sued on, and before attach- 
ment in this suit. The case was argued to the Court, and judg- 
ment given for the plaintiff. The defendant took a bill of excep- 
tions to the Supreme Court, setting out the foregoing facts. 
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Smirn & Va.uanpicuaM, for the defendant, made the following 
points : 

1. That there being no evidence to show that the note sued on, 
was given for money borrowed and expended either for “ mate- 
rials, supplies, or labor, in the building, repairing, furnishing or 
equipping” said boat, or “ due for wharfage,” or for any other item 
within the Statute under which the suit is prosecuted, the judg- 
ment should have been given in favor of the boat. 

2. That the owner of said boat, in whose hands it was attached, 
being a bona fide purchaser for a valuable consideration, without 
notice of the claim, and before attachment, the judgment should 
have been in favor of the boat. 

In support of the first position, they contended, that inasmuch 
as the proceeding depended wholly upon Statute law, the Statute 
must be strictly followed,—and the case proved to be within its 
terms and meaning,—and that therefore the plaintiff must show, 
1. That the debt sued on, was contracted for money borrowed 
and expended either for “ materials” or “ supplies,” or “labor.” 2. 
That the materials, or supplies, or labor, were for either the 
“ building,” or the “repairing” or the “furnishing,” or the “ equip- 
ping” of the boat; or, 3. that the debt was due for “ wharfage ;” 
or, 4. that it was due for some other item within the terms of the 
Statute. They argued that either the note itself must disclose on 
its face one or more of the foregoing facts, or that, otherwise, 
proof of the facts dehors the note, must be produced; and that 
the Court could not intend any one of these facts prima facie, 
from the note in suit. They cited Swan’s Statute, 209, and in- 
sisted that in equity and on policy, the burden of proof ought to 
devolve on the holder of the note, to bring it within the terms of 
the Statute. They urged fuither, the hardship which must be put 
upon the owner of the boat, should he be required prima facie, to 
show that the items which entered into the consideration of the 
note, were not those enumerated in the Statute ; and insisted that 
the construction claimed by the plaintiff, would put boat owners 
completcly within the power of every dishonest hand in the em- 
ploy of the boat. 

Upon the second point, they cited and examined at length, 10 
Ohio Rep. 384; 11 ib. 458; 12 i. 341; 14. 28, 72, 408; 16 2d. 
276. They relied strongly on the reasoning of the Court in the 
case of the Steamboat Commerce, 14 Ohio Rep. 408, where it was 
held, that a purchaser at a judicial sale, takes the boat discharged 
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of liabilities existing at the time of sale ; and also on the case of the 
Steamboat Waverly, 14 tb. 28, where the Court decide that a pur- 
chaser at private sale, with notice of a liability, takes the boat 
subject to such liability ; and where much stress seems to be laid 
upon the fact of notice. They insisted, citing the first mentioned 
case, that the Statute creates no lien, and that upon the general 
principles of law, and upon sound policy, a bona fide purchaser, 
even at private sale, without notice, and for a valuable con- 
sideration, should hold the boat discharged of liabilities. They 
urged, also, that upon both points, the decision ought to be in fa- 
vor of the defendant, because a contrary decision must tend greatly 
to embarrass and diminish our inland commerce and navigation, 
and especially the transfer of boats and other watercrafts, and that 
no hardship would, by the construction which they contended for, 
be put upon those who dealt with the boat, nor would injustice 
be done to them, since they had the right to hold her to ready pay- 
ment, at their option. 

J. H. Hart, for the plaintiff, reviewed the arguments and au- 
thorities of the defendant’s counsel, and cited the case of the 
Steamboat Arkansas Mail, 4 West. Law Jour. 527. 

The Court, (Hitchcock, J. delivering its opinion,) after advise- 
ment, ruled the first point in favor of the defendant, holding that 
under the “ Watercraft Law,” where a note, expressing itself to 
have been given generally “for money borrowed for the use of the 
boat,” is sued on, there must be other proof accompanying it, that 
it was given for money borrowed and expended for some one or 
more of the particular items, such as “for materials, supplies, or 
labor,” &c. expressed in the Statute. 

The second point, the Court felt inclined to rule against the de- 
fendant; but an absolute decision upon it not being necessary to the 
disposal of the case, was withheld. 

Judgment reversed, and case remanded for further proceedings. 
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COURT OF QUEEN’S BENCH: JUNE, 1848. 
Hoare v. SILvERLOCKE. 


[We republish this report in full, not only on account of the importance of the prin- 
ciple involved, but from the singularity of the fact, that the plaintiff, a female, argued 
the question of law, in person, and obtained a decision in her favor.] 


LIBEL——INNUENDO, WHEN NECESSARY-—ARREST OF JUDGMENT. 


Tas was an action for libel. The following are parts of the 
third and fourth counts in the declaration :—Third count, and also 
for that the defendant, further contriving to injure the plaintiff, 
afterwards to wit, on, &c. in a public newspaper, called the Nau- 
tical Standard and Steam Navigation Gazette, falsely and maliciously 
composed and published, and caused and procured to be published 
of and concerning the plaintiff, and of concerning her said appli- 
cation to the society, another false, scandalous, malicious, defam- 
atory libel, containing amongst other things, the false, scandalous, 
malicious, defamatory and libellous matter following, of and con- 
cerning the plaintiff, and of and concerning her said application 
to the said society (that is to say), the Royal Naval Benevolent 
Society :—“‘ We were sorry to perceive, by a report of last Mon- 
day’s proceedings, at a meeting of the above society, that the case 
of Miss Hoare (meaning the plaintiff), which we imagined had 
been entirely dismissed by the unanimous decision of a large body 
of officers of high rank and distinguished position in the service, 
at the last quarterly Court, had been re-opened, and that, too, by 
an officer distinguished no less for his illustrious services against 
the enemy than his noble descent: the gallant Rear Admiral the 
Earl of Cadogan has happily been a stranger to those scenes which 
have occurred at the former meetings of this society, when the case 
of the above misguided woman (meaning the plaintiff) has been 
brought forward ; but if he has escaped the exhibition of such con- 
duct on the part of one or two officers who would, by the display, 
be certainly very much lowered in his estimation, his lordship has, 
unfortunately, also missed the hearing of an overwhelming mass 
of evidence which is a complete justification for the society’s de- 
cision with respect to the claims of Miss Hoare (meaning the 
plaintiff), to say nothing of the recantation of some who were her 
warmest friends, and who, in giving up their advocacy of her 
claims, stated that they had realized the fable of the “frozen snake.” 
We have no doubt that his lordship’s genuine feelings of philan- 
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thropy have been enlisted in inducing him to take the course he 
pursued on Monday. The manner in which his Lordship acquitted 
himself was highly honourable to him, and demanded, as it ob- 
tained, the respect of the Court, inasmuch as his lordship did not 
make the case of Miss Hoare (meaning the plaintiff) the excuse 
for a display of bitter vindictive feeling towards the secretary ; but 
let the noble earl go to the society’s offices and examine carefully 
the documents, and make himself acquainted with the whole of 
the proceedings of the secretary and the society in this matter, and 
he must come to the conclusion that the case of Miss Hoare 
(meaning the plaintiff) is a most forlorn hope, and that, unfor- 
tunately, many much more worthy objects of the society’s bene- 
volence are excluded from participation in it by the limited state 
of its funds.” 

Fourth count. And also for that the defendant, further contriving 
to injure the plaintiff, afterwards, &c. falsely and maliciously 
composed and published of and concerning the plaintiff, and of 
and concerning her said application to the said society, a certain 
other false, scandalous, malicious libel, containing, amongst other 
things, the false and libellous matter following :—“ For one, I am 
determined to withdraw my subscription should any of our funds 
be granted to Miss Hoare (meaning the plaintiff) ; but I hope and 
trust the good sense of the members at our next meeting will as 
heretofore prevail, and reject forever the unworthy claims of Miss 
Hoare” (meaning the plaintiff). And in another part of the same 
libel there was the libellous matter following :— 

“Who is this woman (meaning the plaintiff), that she (meaning 
the plaintiff) is to engross almost the whole of the time of the so- 
ciety ? She (meaning the plaintiff) is not entitled, as the descend- 
ant of a subscriber or in her own right, to relief; and it is avowed 
by her (meaning the plaintiff’s) friends that she (meaning the 
plaintiff) squandered away the money which she (meaning the 
plaintiff) did obtain from the benevolent, in printing circulars 
abusive of Commander Dickson. Really it is time that all this 
twaddle about humanity, and this display of knight errantry in de- 
fence of a slandered and forlorn damsel (meaning the plaintiff ) 
should be laid aside.” 

At the trial, before Lord Denman, the plaintiff had a general 
verdict on the third, fourth, and fifth counts of the declaration. 

Tatrourp, Sexy. having moved for and obtained a rule to shew 
cause why the judgment should not be arrested, or a venire de novo 
awarded ,— 
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Miss Hoare, the plaintiff in person, now showed cause. No 
innuendo was necessary to shew that the imputation ia the third 
count is libellous; the meaning of the allusion to “ the frozen 
snake” is evident to all, and requires no explanation. There is no 
ambiguity and therefore no innuendo is necessary. The following 
cases were cited: O’ Brien v. Clement, 2 Law J. Rep. 140; J’ Anson 
v. Stuart, 15 Mee. & Wels. 435; s.c. 15 Law J. Rep. n. s. Exch. 258; 
1 Term Rep. 748. As to the cases of Forbes v. King, 1 Cr. & M. 
435; s.c.2 Law J. Rep.n.s. Exch. 109, relied on when this rule was 
moved, there is nothing defamatory to another to say he is “ Man 
Friday ;” that is not a charge of crime. Any writing is libellous 
that tends to show that the party libelled is unfit for the society in 
which he is placed: as tosay of a protestant archbishop that the 
attempts to convert catholic priests by offers of money—Tuam 
(Archbishop) v. Robeson, Bing. 17; s. c. 6 Law J. Rep. c. p. 199, 
What, then, would make a person more unfit for society than 
making those acquainted with her realize the fable of “ the frozen 
snake”? The declaration can be supported after verdict, if the 
words can be made to bear a defamatory meaning. Gardiner v. 
Williams, Cr. M. & R.78; 8. c. 4 Law J. Rep.n. s. Exch. 164. The 
fourth count is good. Merely to say that the plaintiff squandered 
away the money which she obtained from the benevolent in print- 
ing circulars abusive of Commander Dickson, and calling on the 
members to reject the unworthy claims of the plaintiff, are such 
injurious expressions as to be libellous. Then as to the fifth 
count— 

[Lorp Denman, C. J. The fitth count is clearly libellous.] 

[Parreson, J. I believe the Court of Exchequer has held, that 
if one or more of several counts on which general damages have 
been assessed, be bad, the judgment should not be arrested, but a 
venire de novo awarded to assess the damages on the good counts. ] 

Corriz, contra, in support of the rule. The third count is not 
libellous. The allusion to the fable of “ the frozen snake” at most 
amounts to acharge of a want of gratitude. 

[Lorp Denman, C.J. Surely something more—stinging those who 
had served them; but that want of gratitude is a crime is not 
without authority. ] 

The real objection, however, to the count is, that the Court can- 
not take notice of the meaning of the allusion to “the frozen 
snake”; it is not apparent by merely stating it ; it required an in- 
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nuendo to point its meaning, as in the case of Forbes v. King, be- 
fore referred to. 

[Lorp Denman, C.J. To say that another was a“ Man Friday” 
imputed no crime ; to be a black man may be a great misfortune, 
but no crime.] . 

If the Court takes notice of the meaning of this fable, why not 
of all others? Suppose one in the Chinese language, cou!d the 
Court take notice of that? where is the line to be drawn? Sup- 
pose a fable well known in Germany ; known perhaps to some 
members of the Court and not to others. If it depend on the fact 
that the fable is universally known, what should be the proof that 
there is a universal knowledge of it? An innuendo was therefore 
necessary. As to the fourth count; the charge is that the plaintiff 
squandered away her own money, which she had a perfect right 
todo. In Robinson v. Jermyn, 1 Price 11, the words were—* the 
plaintiff, not being a person that the proprietors and annual sub- 
scribers think it proper to associate with, is excluded this room ;” 
and the Court held that this was not a libel. Surely those words 
are as strong as those charged as libellous in the fourth count. The 
defendant, however, relies principally on the objection to the third 
count, as that raises a general question. 

Lorp Denman, C.J. There is no ground for arresting this judg- 
ment. Before we can make this rule absolute, we must be 
prepared to say the jury are wrong in finding these words to 
be libellous; for we need not take judicial knowledge that these 
words would be libellous on demurrer. The jury say that they 
understand the allusion to “the frozen snake” as all the world 
understands it: can we say it is not so? It would be trifling 
with language to say that we do not clearly see what is the 
meaning of the allusion. The cases referred to do not come 
up to this case. The last cited, Robinson v. Jermyn, is merely 
this, that the parties will not keep company with one another. 
As to the case in which it was attempted to make it libellous to 
allude to the plaintiff as a “ Man Friday,” that imputed no crime 
at all. The “Man Friday,” we all know, was a very respectable 
man, although a black man; and black men have not been de- 
nounced as criminals yet. This reference to the plaintiff as the 
“frozen snake,” tends to degrade her in the eyes of the world, and 
is, therefore, libellous. As to the fourth count, no persons can be 


charged with circulating abusive circulars, but that their characters 
must suffer. 


Vou. I. n. s.—No. 4. 24 
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Parreson,J. This is a written statement respecting the appli- 
cation of the plaintiff to Royal Naval Benevolent Society, and the 
words in the third count are, that there was “an overwhelming 
mass of evidence which is a complete justification for the Society’s 
decision with respect to the claims of Miss Hoare, to say nothing 
of the recantation of some who were her warmest friends, and 
who, in giving up their advocacy of her claims, stated that they 
had realized the fable of the ‘frozen snake.’” Canwe say that 
these words, on the face of them, appear not to be libellous? If 
we see they are not libellous, then we cannot discharge this rule ; 
but being after verdict, if they are capable of a libellous meaning, 
then the finding of the jury can be supported. The objection is, 
that they require an innuendo; but taking the context, it appears 
to me that it may be seen the words are defamatory, and no 
innuendo is necessary. As to the fourth count, the words are—“ I 
trust the good sense of the members, at our next meeting, will 
as heretofore prevail, and reject forever the unworthy claims of 
Miss Hoare :” and in another part it is said, “she squandered 
away the money which she did obtain from the benevolent in 
printing circulars abusive of Commander Dickson.” It appears 
by these words manifest that misconduct is thereby imputed ; and 
in my opinion the counts are good. 

Cotermer, J. The matter charged as libellous in the third count 
is this. [His Lordship read that libel.] It is said that without an 
innuendo we cannot so understand that these words are libel- 
lous. If we cannot so understand them, then we are different 
from all the rest of mankind. Supposing that it was said of a 
person that he was a Judas, would that want an innuendo to ex- 
plain its meaning? We ought to attribute to the jury and Court 
the knowledge of such terms, whether they be allegorical, histo- 
rical, or fabulous. If such terms, whether historical, fabulous or 
allegorical, have passed so much into common use as to have ob- 
tained a fixed meaning, to persons of ordinary knowledge, then we 
should take notice that such is their meaning. Our language is, 
in a great measure, made up of allegorical terms. It is a common 
expression to say of a person that he has a vinegar face or a sour 
temper ; but surely such well-known terms require no explanation. 
I am of opinion that this rule must, therefore, be discharged. 

Erutz,J. I see no ground to arrest the judgment. The jury say 
these words are libellous. We are to say whether they are wrong: 
unless we can say they are wrong, we must discharge the rule. 
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Likening persons to certain animals may bring them into contempt. 
Why may I not take judicial notice that an allusion to “ the frozen 
snake” has a tendency to lower a person in the eyes of the world? 
In my opinion it does so, and is therefore libellous. As to the fourth 
count, there is no doubt. Rule discharged. 


NOTES OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. SELECTIONS FROM 4 GILMAN’S RE- 
PORTS. 


Throop v. Sherwood. [4 Ill. Rep. 92.] 


ACTION. 

In an action upon an account stated, the original form or evidence of the debt is un- 
important, for the stating of the account changes the character of the cause of action, 
and is in the nature of a new undertaking. The action is founded, not upon the ori- 
ginal contract, but upon the promise to pay the balance ascertained. 


Benjamin v. McConnell. [4 Ib. Rep. 536.] - 


ALTERATION. 

On a settlement of an account, a note was written at the foot of the same, express- 
ing that the account was the consideration thereof. The note was subsequently sepa- 
rated therefrom, this consideration stricken out, the words “‘ on demand”’ prefixed thereto, 
and suit brought. Held, these facts being set forth ina plea of non est factum, and 
sworn to, that the alteration was material, and that the plea was a good bar to the suit. 


Buckmaster v. Beams. [4 Ib. Rep. 443.] 


BILL OF EXCEPTIONS. 
The proper practice in regard to exceptions, is, to make them upon the trial, and to 
file a bill of the same at that term. The Court, however, may, in its discretion, per- 
mit the bill to be filed at the next term, but the practice is not commendable. 


State Bank v. Wilson. [4 ib. Rep. 25.] 


CHANCERY. 

Where a bill in Chancery avers a fact, which, if presented by a special replication to 
the plea thereto, (were such practice allowable,) would remove the bar, then such fact 
must be met by an answer. The plea should present the legal bar alone, leaving un- 
noticed any matter in the bill which meets that bar, and the answer comes in as a re- 
joinder to such matter as stands for a special replication to the plea. 

An answer of a guardian ad litem, if it admit the truth of the charges in the com- 
plainant’s bill, cannot affect the infant’s rights; but, with respect to him, all allega- 
tions must be proved with the same strictness as if the answer had interposed a direct 
and positive denial of their truth. 

Neither a default, or a decree pro confesso can be entered against an infant. 


[Badgeley v. Heald. [4 ib. Rep. 64.] 
CONTRACT. 
A contract to labor for six months at eight dollars a month, is an entire contract; and 
and to entitle the party to recover for his services, he must fully perform on his part 


unless released by his employer, or compelled to leave his employment for some justi- 
fiable cause. 
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Selby v. Hutchinson. [4 tb. Rep. 319.] 


Where a party has performed labor under a special contract, and has been prevented, 
by the act or default of the opposite party, from {completing all he had undertaken to 
perform, he may recover for such labor in an action of assumpsit. 

It is not every partial neglect or refusal to comply with some of the terms of a con- 
tract by one party, which will entitle the other to abandon the contract at once. In 
order to justify an abandonment of it, and of the proper remedy growing out of it, the 
failure of the opposite party must be a total one; the object of the contract must have 
been defeated, or rendered unattainable by his misconduct or default. 


Bruce v. Schuyler. [4 ib. Rep. 221.] 


CONSTITUTION AND CONSTITUTIONAL LAW. 

Any Act which changes the expressed intention of the parties to a contract, or such 
as results from their stipulations, impairs its validity. It is immaterial as to the extent 
or manner of the change, whether it be ever so minute, or relate to its construction, 
its evidence, or the time or manner of its performance. In fine, every conceivable 
change of a contract impairs its validity, and renders it null and void. This constitu- 
tional provision extends to and embraces both contracts executed and executory, and as 
well those entered into by a State, as those made by individuals. 


Bruce v. Schuyler. [4 tb. Rep. 221.] 


CONSTRUCTION. 
No rule of interpretation is better settled, than that no statute shall be allowed a 
retrospective operation, unless the will of the Legislature to that effect is declared in 
terms so plain and positive as to admit of no doubt. 


Holleday v. The People. [4 ib. Rep. 111.] 


CRIMINAL LAW. 

A was indicted for procuring an abortion. He appeared, and was put upon his trial, 
When the jury returned into Court, he was called, but failed to answer, and the ver- 
dict was received in his absence. It found him guilty, and fixed the time of his im- 
prisonment in the penitentiary at one month. During the same term, he appeared and 
entered a motion to set aside the verdict, because it was contrary to the evidence, and 
because it was received in his absence. Held, That the offence of which he was con- 
victed, was a misdemeanor only, and that it was not erroneous to receive the verdict in 
his absence. 


Woodward v. McClenahan. [4 ib. Rep. 85. 


EVIDENCE. 

Private writings may be proved, first, by a witness who has seen letters or docu- 
ments purporting to be the handwriting of the party, and afterwards, has personally 
communicated with him respecting them, or has acted upon them, the party having 
known and acquiesced in such acts, and second, by one who has seen the party write, 
although he has seen him write but once. 


Manchester v. McKee. [4 ib. Rep. 511.] 
Where a judgment in attachment has been rendered against a defendant who has not 
been brought into Court, so as to make it a judgment in personam, such judgment is 
not evidence of a debt. 


Bedell v. Janney. [4 tb. Rep. 193.] 


INTEREST. 
Interest is recoverable on money collected by one person for another, who has neg- 


lected to pay it over in a reasonable time. 
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Taylor v. Taylor. [4 ib. Rep. 303.] 


GIFT. 

The presumption of law is, when a father purchases land in the name of his chil- 
dren, unaccompanied by any extraordinary or explanatory circumstances, that it was 
intended as an advance or gift to them. This presumption, however, may be rebutted 
by circumstances. 


McClay v. Norris. [4 ib. Rep. 370.] 


INFANT. 

An infant may prosecute a writ of error in the Supreme Court by his next friend. 
If, however, he prosecutes in his own name, and there is a joinder in error, his disability 
is waived by that proceeding. 

Neither a default, or a decree pro confesso can be entered against an infant. 


Sherman v. Gasset. [4 ib. Rep. 521.] 


LEX LOCI ET FORI. 

The lex loci only governs in ascertaining whether a contract is valid, and what the 
words of the contract mean. When the question is settled, that the contract of the 
parties is legal, and what is the true interpretation of the language employed by the 
parties in framing it, the lex loci ceases its functions, and the lex fori steps in and de- 
termines the time, the mode, and the extent of the remedy. 


Chauncey v. Jackson. [4 ib. Rep. 435.] 


LIEN. 

By the maritime law, the master of a ship has no lien on it for his wages, but his 
remedy is in personam against the owners. The mariner, however, has a lien on his 
wages, which may be enforced against the ship. The statute of Illinois, entitled “An 
Act authorizing the seizure of boats and other vessels by attachment in certain cases,” 
on the contrary, places their claims upon the same footing, and creates a lien in favor 
of all “ employed in any capacity” in the running and management of the vessel. 


Ladd v. Griswold. [ 4 ib. Rep. 25.] 


PARTNERSHIP. 
The general rule, in relation to the administration of the assets of deceased and in- 


solvent partners, is well established.. If there is partnership property, and separate 
property of a partner, the partnership debts are to be paid out of the proceeds of the 
joint estate; and the individual debts are to be paid out of the proceeds of the separate 
estate. The joint creditors have no claim on the fund arising from the separate estate, 
until the individual debts are satisfied, and on the other hand, the separate creditors 
can only seek payment out of the surplus of the partnership effects, after the satisfac- 
tion of the joint liabilities. 

Where one partner sells his entire interest in the business to his co-partner, the pur- 
chaser takes the property, discharged from the lien of his co-partner, to have the part- 
nership debts paid therefrom; and the creditor’s equity being subordinate to the lien of 
the partner, the property is wholly freed from the claims of the joint creditor. 

Prather v. Vineyard. [4 ib. Rep. 40.] 
STATUTE OF FRAUDS, 
An agreement by two persons for the use and benefit of a third, upon which said 


third person may maintain an action against the party promising, is not such an under- 
taking to pay the debt of another as will bring it within the Statute of Frauds. 


Shirley v. Spencer. [4 ib. Rep. 583.] 
Payment of the consideration money and possession of the land under a parol con- 
tract, is sufficient to take a case out of the Statute of Frauds. 
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Pickering v. Pulsifer. [4 ib. Rep. '79.] 
VARIANCE. 

In an action of assumpsit upon a promissory note, against Loring Pickering, the 
declaration averred that the defendant made the note. To support the declaration, a 
note, signed “ L. Pickering,’’ was introduced on the trial, which was objected to for va- 
riance, but it was read in evidence. No other testimony was offered, nor was there 
any averment in the declaration that the defendant, by the name of L. Pickering, made 
the note. Held, that it was not a substantial variance. 


Mahar v. O'Hara. [4 ib. Rep. 424.] 


WILL. 
A devise, by taking an estate devised to him by a will, assumes the payment of lega- 
cies imposed on him by the terms of the will. 


Enos v. Hunter. [4 ib. Rep. 211.] 


WITNESS. 
The rule of law is, that a wife cannot be allowed to testify to the declarations or con- 
fession made by the husband, either during his life-time or after his decesae. 


Frinkv. McClung. [4 ib. Rep. 569.] 


An honorary obligation will not constitute a disqualifying interest in a witness. 


Supreme Court of Vermont, Windham County, Feb. '7, 1848. Am- 


brose Burgess v. Betsey Gates. [1 Law Reporter, n. s. 317.] 


SURVIVORSHIP OF ACTIONS. 

A claim for mesne profits is a cause of action, which, if recoverable at all, is one of 
common law, and not of equity jurisdiction. 

Such claim is in its nature local, and if by the law where it occurs it does not sur- 
vive, it would seem could not be allowed against the estate of the recoveree in ejectment, 
in another jurisdiction where he had his domicil at the time of his decease, even if such 
cause of action did there survive. 

If it could be allowed against such estate, it is of such a character, that it must be 
presented to commissioners of insolvency, or else it is barred. 

All claims of a merely legal character, are barred, if not presented. 


Circuit Court of the United States for the Northern District of New 
York, at Canandaigua, June Term, 1848. Darius Buck et al. v. 
John C. Hermance. [1 Law Reporter,n. s. 321.] 


PATENT——EVIDENCE. 

Asa general rule, a party cannot be a witness in his own cause. 

Nor will he be permitted to avail himself of evidence by indirect means, which would 
be rejected as incompetent, if offered directly. 

In cases of criminal prosecutions for a cheat, perjury, &c., the party aggrieved is a 
competent witness for the prosecution. 

But where he has been used as a witness for the prosecution, the record of conviction 
is inadmissible in a civil proceeding instituted by him for relief against the fraud. 

In an action for the infringement of a patent, within the county of Albany, in the 
State of New York, brought by parties claiming the exclusive right to the patent in 
that county: Held, that a party who was possessed of the exclusive right to the patent 
in several counties in that State, but who had no interest in the patent in the county 


of Albany, and no interest in the suit in which he was called, was a competent witness 
for the plaintiffs. 
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But a verdict for the plaintiffs could, under no circumstances, be evidence for such 
witness, in a trial at law or inequity, on the merits of the patent, although it would be 
admissible on a preliminary motion for an injunction in a suit in equity. 

The record of such verdict would be evidence for such witness only where his own 
deposition would be competent, that is, where the application is to the sound discretion 
of the court, as on a preliminary motion for an injunction. 


Exchequer of Pleas, June 1848. Sayer v. Glossop. [17 Law J. Rep. 
n. s. Ex. 300.) 


EVIDENCE——COVERTURE——MARRIAGE REGISTER—IDENTITY. 

In support of a plea of coverture, alleging the marriage of the defendant with one 
J. G., a copy of the marriage register was put in evidence, anda witness was called who 
stated that he was acquainted with one J. G, that he had inspected the original register, 
and that one of the signatures to it was in the handwriting of the J. G. whom he knew : 
Held that this was evidence of the identity of J. G. without the original register being 
produced. 


Exchequer of Pleas, June, 1848. Allen v. Edmundson. [17 Law J. 
Rep. n. s. Q. B. 291.] 


BILL OF EXCHANGE—NOTICE OF DISHONOR——PLEADING. 

The holder of a dishonoured bill is entitled to recover against an endorser, if he has 
sent the bill in due time to the place of business of the endorser, for the purpose of giving 
notice of dishonor, and found it closed and no one there, although no written notice of 
dishonor was left by him. Such facts do not, however, prove an issue that notice of 
dishonor was given, for their legal effect is not to give notice, but to dispense with the 
necessity for giving it, and the pleading must be according to the legal effect. 

Semble-That the holder may, if he pleases, elect to treat the absence of the endorser 
from his place of business as extending the time for giving notice ; and that a notice of 
dishonor given at the place of business, is in time, if given at the first reasonable op- 
portunity afterwards, and that proof of its having been so given will support an aver- 
ment of due notice having been given. 


OHIO SUPREME COURT IN BANK. 


[In the next number we shall publish the notes of all the decisions made at the present 

term. Inthe mean time, we select the following as of great practical interest. ] 
WATERCRAFT LAW. 

This Court, now in session, in the case of Schooner Aurora Borealis y. Dobbie, held, 
1. That in conformity to the decision in Goodsill v. The Brig St. Louis, 16 Ohio Rep. 178, 
the Act of 1840, regulating the collection of claims against Steamboats and other water- 
craft, had no extra territorial jurisdiction, and only applied to cases arising within the 
State of Ohio, or to boats navigating the waters within or bordering upon the{State, at 
the time the action arose. That the explanatory Act of 1848, Ohio Stat. vol. 46, p. 78, 
extending the operation of the Act of 1840 to all cases arising without the State of Ohio, 
and to all cases then pending, as well as to future cases, is inoperative as to cases pending 
at the time of its passage. 3. That said explanatory Act, so far as it relates to future 
cases, is valid, but so far as it assumes to put a construction upon acts of the Legislature 
which the Courts had already construed, and to govern cases pending, is inoperative. 
4. That the Legislature cannot exercise judicial powers, and give a constrnction to their 
own acts, and bind the Courts in respect to past or pending cases. 
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MISCELLANEOUS. 


Manuscripts—Copyright. A very important and interesting case was decided in the 
Circuit Court of the United States for Ohio, at the November term, 1848—Robert M. 
Bartlett vy. Artemus F’. Crittenden et al. Bartlett had for many years been a very success- 
ful teacher of Book-keeping in Cincinnati, and had matured a system, claimed to be 
original, which was ready for publication, so far as the sets of books were concerned, 
and only wanted the rules and explanations, which he gave orally in teaching. These 
sets of books were used in his school, in manuscript, as exercises for his pupils ; and 
they were not only permitted, but required to copy them for the purpose of learning. 
A school was opened in St. Louis by one of his pupils, in partnership with himself, and 
under his name, in which Crittenden was a pupil, who there copied all his manuscripts, 
and made use of them by literally copying, or colorably uttering, as the foundation of a 
system of Book-keeping, which he published as a new and complete system of his own. 
The case was argued by Walker & Kebler for compiainant, and by Storer & Gwynne 
for defendants. A perpetual injunction was decreed as to these sets of books. We have 
the promise of a copy of the opinion of Judge McLean for publication, when a full 
report will be published. 


Notary Public—Authority to appoint Deputies. It has been more than once decided, 
that a Notary must present a note or bill for payment in person, and cannot act upon 
information of a clerk in protesting the same. The following Act of the Legislature of 
Louisiana, approved 14th March, 1844, wus no doubt intended to authorise the duties of 
a Notary to be performed by deputy. 

Act of Legislature of Louisiana, approved 14th March, 1844. 

“« That it shall be lawful for each and every Notary Public in New Orleans, to appo'nt 
one or more Deputies, to assist him in the making and protest and delivery of notices of 
protest of bills of exchange and promissory notes: Provided, that each Notary shall be 
personally responsible for the acts of each Deputy a by him; and provided, that 
each Deputy shall take an oath faithfully to perform his duties as such, before the 
Judge of the Parish in which he may be appointed ; and provided the certificate of no- 
tice or protest shall state by whom made or served.” 

The Western Legal Observer. We have received the Prospectus of a new Western 
law periodical, to be published at Quincy, Ill., under the above title, which we shall re- 
joice to take by the hand asa brother. Charles Gilman, Esq., our former co-laborer, is 
to be the Editor. We believe the time will come when all Reports will assume the peri- 
odical form, as they have measurably done in England. In the mean time, every new 
periodical will be a step taken towards so desirable a result. The profession will not 
always wait until cases enough have accumulated to make a volume. 


Gilman’s Reports. We have received the fourth volume of of these Reports, from 
which we have made sclections in this number of the Journal. Of the qualifications of 
Mr. Gilman, our former associate, as a reporter, we have before spoken in high terms, 
and this volume serves to confirm our opinion. It is the last, we regret to learn, under 
his former appointment. Illinois has made a new Constitution ; and all things, even 
Judges and Reporters, are to become new. Werhope the new powers that be will renew 
their Reporter. 

[> Answers have been promised from the States of Virginia, Texas, and Illinois. 


Publisher’s Notice. Subscribers are strongly urged to pay up, as the Journal cannot 
procced without funds. Those in arrears for the year 1848, and previously, will most 
undoubtedly have their names taken from the list advertised on the cover. 
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